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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
[Filed July 27, 1955] 


THE M. J. ULINE COMPANY, 

a corporation, 
3rd and M Streets, N. E., 
Washington, D. C. 


Plaintiff, , 
v. Civil Action No. 3317-55 


MARYLAND SPORTSERVICE, INC. 
a corporation, 
c/o Frederic J. Ball, 
Ring Building, 
1200 - 18th Street, N. W., 
Washington 6, D. C., 


WASHINGTON SPORTSERVICE, INC. 
a corporation, 
c/o Frederic J. Ball, 
Ring Building, 
1200 - 18th Street, N. W., 
Washington 6, D. C., 


and 


CALIFORNIA SPORTSERVICE, INC. 
a corporation, 
c/o Frederic J. Ball, 
Ring Building, 
1200 - 18th Street, N. W., 
Washington 6, D. C. 


’ Defendants. 


COMPLAINT FOR DECLARATORY JUDGMENT 


_ 1. Plaintiff is a corporation incorporated under the laws of the State of | 
Ohio. Defendants are corporations doing business in the District of Columbia 
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and are to be found therein. The matter in controversy exceeds the sum of $3, 000 


exclusive of interest and costs. 

2. This is an action for declaratory judgment pursuant to 28 U.S.C. Sec. 
2201 for the purpose of determining a question of actual controversy between the 
parties as hereinafter more fully appears. 

3. On November 14, 1941, the plaintiff, The M J. Uline Company, 
entered into an agreement, hereinafter referred to as the concession contract, 
with Marvin Jacobs and Louis M. Jacobs, doing business and hereinafter referred 
to as Jacobs Brothers, for the term November 20, 1941 to June 15, 1947. A capy 
of said concession contract is attached hereto as "Exhibit A". In substance it : 
provides for the sole and exclusive refreshment and program advertising concession ff 
rights at the arena of the plaintiff located at 3rd and M Streets, N. E., Washington, 
D. C., in exchange for an interest in the receipts from such activities. 

4. By correspondence dated December 5, 1941 and December 17, 1941, 
said concession contract was modified by the parties as to minor details not 
here relevant. 

5. On July 31, 1945, Jacobs Brothers proposed to modify its concession 
contract to provide for the automatic renewal and extension of the term of the 
agreement based upon the expenditures of Jacobs Brothers for improvements 
and installations as desired by the plaintiff at the rate of one year for each $1, 000 
expended. The plaintiff conditionally accepted the agreement but on August 11, 
1945, the condition to the modification was cancelled out by agreement between 
the parties. A copy of said agreement with modifications and a copy of the 
covering letter with notations as to the subsequent cancellation are attached 
hereto as Exhibits B and C. 

6. On or about September 20, 1946, with the consent of the plaintiff 
the concession contract, as amended, was assigned to the defendant, Washington 
Sportservice, Inc. , and on or about May 2, 1951, with the conditional consent of 
the plaintiff the concession contract was assigned to the defendant, Maryland 
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Sportservice, Inc. Plaintiff is informed and therefore avers that sometime 
in the year 1954 the defendant, Washington Sportservice, Inc., or the de- 
fendant, Maryland Sportservice, Inc. , purported to assign the aforesaid con- 
tract to the defendant, California Sportservice, Inc. , without the consent of 
the plaintiff and contrary to the terms thereof. Since such time the defendant, 
California Sportservice, Inc., has claimed and has purported to exercise an 
interest in said contract. : 

7. At the time of the assignment to the defendant, Maryland Sport- 
service, Inc. , a dispute arose as to the remaining term of the contract. Plain- 
tiff in consenting to the assignment specified the terminating date to be June 15, 
1951, on the understanding that only $4,000 had been spent on authorized improve- 
ments. The defendant, Washington Sportservice, Inc. , assigned the contract 
pursuant to this consent. Thereafter the defendant, Maryland Sportservice, 

Inc. , replied that a total of $43,161.30 had been spent from October 16, 1945 
through December, 1950, by its predecessors in interest, thus allegedly extend- 
ing the agreement for a period of 43 years. The expenditures claimed by the 
defendants consist of numerous excessive alterations in the concession area and 
operating expenses as set forth in the attached ‘'Schedule D", many of which 
were made without the consent or knowledge of the plaintiff contrary to the 
express terms of the amendment of July 31, 1945, and are of a nature clearly 
outside of the contemplation of the parties and the terms of the agreement. 

8. Defendants contend that the amendment of July 31, 1945, requires 
the amortization of such expenditures to be made from plaintiff's distributive 
share of the receipts under the concession contract contrary to the understanding 
and intent of the plaintiff and the terms of the concession contract, as amended. 

9. Plaintiff desires to terminate the contract and on or about May 19, 
1955, notified the defendants of such desire. Defendants in reply have denied 
the right of the plaintiff to terminate the contract. : 
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10. Plaintiff is advised by counsel and therefore avers that if the 
contentions of the defendants as to the scope and terms of the contract be 
accepted as true, the contract would violate the terms of Title 45, Section 
108, of the District of Columbia Code (1951) and other sections relative 
thereto in suspending absolute ownership of the property involved herein 
and the power to dispose of the same beyond the statutory limitation period. 

11. By reason of the matters above set forth an actual controversy 
exists between the parties for the determination of which the aid of this court 
is needed. 

WHEREFORE, plaintiff demands 

1. That the court declare the rights and other legal relations of the 
plaintiff and the respective defendants in the concession and advertising rights 
created by reason of the written instrument dated July 31, 1945. 

2. That the court declare that the concession contract dated Novem- 
ber 14, 1941, with all subsequent amendments is unenforceable as being too 
indefinite to determine the rights and liabilities of the parties. 

$. That the court declare the concession contract as amended to be 
unenforceable as an unconscionable agreement lacking in mutuality of obliga- 
tions and based upon inadequate consideration. 

4. That in the alternative the court declare that the contract is an 
attempt to establish a term from year to year and therefore good for one year 
only under Title 45, Section 819, of the District of Columbia Code (1951) and 
thereafter the defendants were and are tenants at sufferance and the contract 
is subject to termination at any time upon notice by either party. 

5. That in the alternative the court declare the assignment of the 
concession contract to Maryland Sportservice, Inc. by Washington Sport- 
service, Inc. under the consent of the plaintiff expressing a termination date 
of June 15, 1951, was an acceptance by Washington Sportservice, Inc. of 
that termination date and after that date the defendants by remaining in 
possession and making payments under the contract became tenants by suf- 
ferance. 
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6. That in the alternative the court declare the contract invalid by 
reason of the purported assignment to the defendant California Sportservice, 
Inc. without the consent of the plaintiff contrary to the terms thereof. 

7. That in the alternative the court declare that the contract violates 
the terms of Title 45, Section 103, District of Columbia Code (1951) and is 
therefore void. ; ; 

8. That the court, if it finds the concession Contract as amended to 
be enforceable, interpret the amendment of July 31, 1945, and determine: 

(a) What improvements and expenditures fall 
within the terms of the amendment and are to be utilized to 
compute the basis for extending the life of the agreement. 

(b) Which of the expenditures and improvements 
made by the defendants or their predecessors in interest fall within 
this classification and the present term of the agreement. 

(c) Whether the amortization of such expenses 
is a bookkeeping entry of the defendants merely to extend the 
agreement or is a charge against the plaintiff's distributive share 
of the receipts under the contract. 


9. Such other and further relief as to the court ay. seem meet and 


proper. 
10. That the court may award plaintiff judgment against the defendants 
for costs. 
/s/ Edmund D. campbell 


Edmund D. Campbell 
Attorney for Plaintiff 

822 Southern Building, 

Washington 5, D. C. | 


Douglas, Obear & Campbell 
Of Counsel 
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“EXHIBIT A" 


AGREEMENT 


Made this 14th day of November, 1941, by and between THE M J. ULINE 
CO. party of the first part, and MARVIN JACOBS and LOUIS M. JACOBS, 
doing business as JACOBS BROTHERS, hereinafter known as the party of the 
second part. 

WITNESSETH 
WHEREAS, the party of the first part owns and operates an arena, known as 
ULINE ARENA, and located at Third and M Streets, N. E., in the City of 
Washington, District of Columbia, and 


WHEREAS, the party of the second part is desirous of obtaining the exclusive 
refreshment and advertising privileges at said arena, as hereinafter set forth, 


NOW, THEREFORE, in consideration of the sum of One ($1. 00) Dollar, 

each to the other in hand paid, the receipt whereof is hereby acknowledged, 
and of other valuable considerations, and of the mutual covenants, hereinafter 
set forth, IT IS AGREED, that the party of the first part gives, grants and 
conveys unto the party of the second part the sole and exclusive refreshment 
and program advertising concession rights, as hereinafter set forth: 


1. That the term of this agreement is from the 20th day of November, 
1941 to the 15th day of June, 1947. That this agreement shall cover all amuse- 
ments or events of any kind or nature whatsoever which shall take place in the 
Arena. 

2. That the refreshment concession shall be exclusive and shall include 
the right to sell refreshments, confectionery, peanuts, red hots, coffee, drinks, 
souvenirs, beer, novelties, ice cream, tobacco and kindred articles, and the 


right to engage such help as the party of the second part may deem reasonably 


necessary to conduct the business of the concession, which help shall be ad- . 
mitted to the Arena free of charge. The second party shall, without cost to it, 
be furnished with all of the water, gas and electricity it may require and the 
services incidental thereto. 

3. That the advertising rights shall be exclusive and the party of the 
second part shall have the right to sell advertising space in the program, also 
the right to sell said programs through the audience. . 

4. That the party of the first part agrees to give to the party of the 
second part four (4) free passes for each event to stimulate program sales. 

5. That the party of the first part shall permit the party of the second 
part to use the facilities now on the premises for refreshments and programs. 
Such facilities shall consist of adequate space and rita to permit the party 
of the second part to operate efficiently. : 

6. That in full consideration of the rights and privileges herein granted 
by the party of the first part, and as and for full payment therefor, the party of 
the second part agrees to pay to the party of the first part twenty-two and one-half 
(22-1/2%) per cent of the gross receiptsfiom the sale of refreshments, twenty 
(20%) per cent of the gross receipts from the sale of programs, and thirty (30%) 
per cent of the monies collected on the sale of advertising space, suchconsidera- 
tion to be paid on or before the fifteenth of each month for the preceding calendar 
month's business. | 

7. That the party of the first part will assist the party of the second 
part in obtaining names, numbers and positions of players or line ups for home 
and visiting teams at said Arena, and editorial pictures of hockey players 
which the party of the second part may print in publications. it may publish and 
sell within said Arena, if so desired by the party of the second part. 

8. That in the event the party of the second part defaults in any of its 
payments hereunder, or in any of its obligations hereunder, the party of the 
first part shall give the party of the second part thirty (30) days’ notice in writing 


8 
of the particular default, and upon failure of the party of the second part within 
thirty (80) days to comply with such notice, all its rights and privileges here- 
under shall cease and terminate. 
9. That the party of the seconi part may assign its rights hereunder 
in whole or in part, only with the written consent of the party of the first part. 
IN WITNESS WHEREOF, the parties hereto have duly signed and sealed 
this agreement in duplicate the day and year first above written. 
WITNESS: THE M. J. ULINE CO. 
M. E. Rothgeb (Signed) BY M. J. Uline (Signed) 
JACOBS BROTHERS 
J. C. Bowman By Louis M. Jacobs (signed) 


July 31, 1945. 


Mr. M. L. Uline, President 
The M. J. Uline Company 
3rd and M Streets, N. E. 
Washington, D. C. 


Dear Mr. Uline: 
In reply to yours of the 18th, as you indicate, Charles Jacobs reviewed 


with you the procedure followed in other buildings and parks where we operate 
where various improvements are desired in the refreshment department, 
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including the installation of new equipment and ‘where we are prepared to make 
such improvements in the interest of improved appearance and in anticipation 
of improved sales. ie ae : 

To follow such procedure, with our agreement of November 14th, 1941 
expiring as of-June 15th, 1947, may this instrument serve as an assurance to 
you that we will definitely proceed with such and other improvements and in- 
stallations of equipment and uniforms as you desire and as restrictions and 
limitations during this emergency period will permit, with the understanding 
that our agreement is renewed and automatically extends itself for such yearly 
periods as are required to amortize at the rate of $1000 a year, the amounts 
expended by us for such improvements and installations. To amplify, if we 
expend $2000 our agreement will be considered extended until June 15th, 1949, 
and the same extension procedure is to apply as to.any similar expenditures 
that may be made from time to time, with data, of course, being submitted to 
you as you may direct. Hf Uline Arena wishes to discontinue contract, they 


may do so by paying to Jacobs Brothers the unamortized part of ee 
after June 15, 1947. ~: 


This letter is sent to you in duplicate. Ef it ae with your approval, 
we suggest you indicate your acceptance below, retaining | one copy for your 
files and returning the other for ours. 3 . 

You may feel assured of our being very ie? as Anos any 
improvements that should be made. We are prepared to cooperate in every 
direction in the furtherance of our best mutual interest. 

Very truly. yours, 

JACOBS BROTHERS > 

“By /s/ Loujs.M. Jacobs 

ACCEPTED BY: : 
THE M. J. ULINE COMPANY 
By: /s/ M. J. Uline 

DATE: 8-2-45 "SPORTSERVICE' 
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EXHIBIT "C" 


ULINE ICE 
WASHINGTON 2, D. C. 
August 2, 1945 


[Letter is cancelled: 
see memo at bottom] 
(written in longhand on top of letter) 


Mr. Louis M. Jacobs 
Sportservice Inc. 
Hurst Building 
Buffalo, N. Y. 


Dear Lou: 


We are enclosing herewith signed contract per your request but 
have added the following: 

“Hf Uline Arena wishes to discontinue contract, they may do so by 
paying to Jacobs Brothers the unamortized part of expenditures after June 
15, 1947". 

This was explained to Charley and is only fair to us but as stated before, 
we hope it won't mean anything for, as far as we are concerned, we are satis- 
fied with the services and no doubt will continue as long as we have an arena. 

Will see you Sunday in New York. 

Sincerely yours, 
(SIGNED) M. J. Uline 
August 11th, 1945 

(FOLLOWING IS IN INK AT BOTTOM OF LETTER AND SIGNED 

BY LOUIS M JACOBS AND M J. ULINE: 

This letter cancelled out by M. J. Uline and L. M. Jacobs 


(SIGNED) LOUIS M. JACOBS 
M J. ULINE 
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‘EXHIBIT "D" | 
INVENTORY AT ULINES SEPTEMBER 1, 1954 


Bldg. Equipment _ 
1945 Balance--Bldg. Acct. ($20, 120. 13) 


1946 


Jan. 7 Const. cost 
14 Const. cost 
25 Vending straps (15) 
25 Const. material & labor 
28 Small utensils (2) 
30 Waste receptacles (5) 
Feb. 19 Ice Ref. 
12 Const. supervision 
15 Stainless steel steamer (1) 
26 Wire trays (8) 
26 #41 Giant popcorn mach. (1) 
27 Const. supervision 
Mar.12Const. materials 
13 Mop wringer (1) 
May 28 Const. material & labor 
Dec. 10Billing Mach. 
31Stainless steel equip. 
29Square roll warmer (1) 
29Napkin holders (8) 
31Cream dispensers (2) 


Vendor strap 

Long crown catcher (6) 
Safe 

S.S. covering for popcorn mach. 
Adding mach. 

Electric installation 

S. S. covers for gas jets 
2 compt. roll warmer 
Lumber 

Utensils 

File cabinet 


Gas heater 

S. S. material 

Fluorescent light installation 
installation 
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EXHIBIT "D" (CONT'D. ) 


Bldg. 


Cup dispensers (6) 
Scooper (2) 

Lumber supplies 
Galvanized cans 
Replace glass blocks 


Drink-trays (8) 

Electric inst. 

Lower bowls for coffee (8) 
Arvin heater 


36 pieces glass shelv. 

2 hose & regulator 
2-pumps and motor 
Labor and mat. to inst. sink 
Postage scales 

Labor to build sada stand 
Labor replacing equip. 
Oval roll warmer 
Magneswitches (6) 

Install S.S. soda disp. 
Bulk drink dispenser (5) 
S. S. drink dispenser (1) 
Magneswitches (6) 

Labor & Material 

Pepsi unit 

Pepsi unit 

Hose bib single faucet 


Replace glass blocks (6) 
Procon pumps (3) 
Motors B.D. disp. (8) 
Arvin heater 

Pepsi tote bars (6) 
Glass block 

Bottle vending pails (24) 


Equipment 
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EXHIBIT “D" (CONT'D. ) 


Bldg. Equipment 


High back stool 9,72 
Roll warmer oval (1) 30. 60 
cup holders (2) : 10. 00 


B. D. 102 carbonators (illegible) 355. 00 
Pumps Titian (3) 15. 00 
Magnetic switches (5) 82.50 
Lab. & mat. to connect coffee iron 11.90 
Can openers (12) 60. 57 
Glass block replaced ‘53.36 
B. D. 23 pumps tital (2) 71.01 
B. D. 23 motors 36. 00 
B. D. magnetic switches 100. 84 
$33, 841. 82 
5, 538. 24 $5, 538. 24 


$44, 380. 06 


[Filed September 16, 1955] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE M J. ULINE COMPANY 
a corporation, 


Plaintiff, 


Vv. 


Civil Action No. 3317-55 


MARYLAND SPORTSERVICE, INC. 
a corporation, et al., 


Defendants. 


ee et Nee Nee Ne ee Nee Nee Nee See ee 
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ANSWER OF DEFENDANT WASHINGTON SPORTSERVICE, INC. 

1. This defendant admits all allegations in paragraph 1 of the 
Complaint except those which refer to other defendants herein which are denied. 

2. This defendant denies the allegations contained in paragraph 2 
of the Complaint. 

3. This defendant admits the allegations contained in paragraph 3 
of the Complaint. 

4. This defendant admits the allegations of paragraph 4 of the 
Complaint. 

5. This defendant admits the allegations contained in paragraph 
5 of the Complaint. 

6. This defendant admits that part of Paragraph 6 of the Complairt 
which alleges that the concession contract was assigned to Washington Sport- 
service, Inc. but denies each and every other allegation contained therein. 

7. Regarding the allegations contained in Paragraph 7 of the 
Complaint, this defendant admits that there occurred negot-ations between it 
and the plaintiff with respect to assignment of the contract to Maryland Sport- 
service, Inc., but avers that because plaintiff's consent to such assignment 
was conditional, the actual assignment of the contract to Maryland Sportservice, 
Inc. was never effected. This defendant denies all other allegations in Para- 
graph 7 and avers that from July 31, 1945 to date, this defendant and its pre- 


decessors in interest, have in accordance with the terms of the above-mentioned 
contract expended an amount in excess of Forty Eight Thousand Dollars ($48, 000) 
for the construction of improvements and installations of equipment in the con- 
cession area with the consent and approval of the plaintiff, thereby extending 


the term of the concession contract for at least 48 years. This defendant further 
avers that it has fully complied with and performed all of the provisions of the 
said concession contract since its inception. 

8. This defendant denies the allegations contained in Par graph 
8 of the Complaint. 

9. This defendant admits the allegations of Parzgraph 9 of the Com- 
plaint insofar as it relates to this defendant. 
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10. This defendant denies the allegations contained in Paragraph 
10 of the Complaint. 
11. This defendant admits the allegations contained in Paragraph 
11 of the Complaint, and avers further that the controversy exists because 
the plaintiff on or about September 5, 1955, advised this defendant that hence- 
forth the plaintiff would operate the concession of the Uline Arena itself and 


that this defendant would henceforth be prevented from operating the conces- 


sions at the said Arena in violation of this defendant's rights under the exclusive 
concession contract. : 

Wherefore this defendant demands: 

1. That the Court declare the rights and other pega relations 
of the plaintiff and defendant in the concession and ad- 
vertising rights created by reason of the written instru- 
ment dated July 31, 1945. 

That the Court declare that the concession Keoateace dated 
Nov. 14, 1941, with all subsequent amendments is valid 
and enforceable against the plaintiff for the full term of 
48 years after June 15, 1947. . 

That the Court enjoin the plaintiff pending the final de- 
termination in this cause and during the full term of the 
said concession contract from preventing the representa- 
tives and employees of the defendant, Washington Sport- 
service, Inc., from entering the plaintiff's establish- 
ment, Uline Arena, Third and M Streets, N. E. in Washington, 
D. C., for the purpose of operating exclusively the re- 
freshment, program and advertising concessions at 

Uline Arena; from operating the concessions at the 

said Arena itself; and from in any way interfering 

with the said defendant's exclusive right to operate 

the refreshment, program and arenas concessions 
at said Arena. 
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PIERSON, BALL & DOWD 

1007 Ring Building 

Attorneys for the defendant, . 
Washington Sportservice, Inc. 

/s/ Lowell J. Bradford 


/s/ Raymond J. McDonough 


[Filed October 14, 1955] 
PRAECIPE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
the 12th day of October 19 55 
THEM. (J. _UBINE COMPANY, "2 corporation, 
Plaintiff 


vs. Action No. 3317-55 


) 
) 
) Civil 
) 
) 


/s/ Lowell J. Bradford 
Ring Building, 
Washington 6, D. C. 
Attorney for Defendant 
Washington Sportservice, Inc. 


[Filed November 22, 1955] 
PRE-TRIAL STATEMENT 
1. On November 14, 1941, the Plaintiff entered into an exclusive 
concession contract with Marvin Jacobs and Louis M. Jacobs, d/b/a Jacobs 
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Brothers, predecessors in interest to the Defendant, Washington Sportservice, 
Inc. Said contract was to run for a term expiring June 15, 1947. Said contract 
is marked "Plaintiff's Exhibit A", and it is stipulated that Exhibit A may be 
admitted into evidence without formal proof, subject to the usual objections. 

2. The contract of November 14, 1941, Plaintiff's Exhibit A, 
grants the Defendants the exclusive refreshment and program advertising 
rights at the Uline Arena of the Plaintiff located at Third and M Streets, N. E., 
Washington, D. C., in consideration of an interest in the receipts from such 
concession business. | 

3. On July 31, 1945, Jacobs Brothers scecasa to modify the con- 
cession contract to provide for the automatic renewal and extension of the term 


of the agreement based upon the expenditures of Jacobs Brothers for improve- 
ments and installations of equipment and uniforms as desired by the Plaintiff 
at the rate of one year for each One Thousand Dollars ($1, 000. 00) expended. 
The Plaintiff accepted this modification by executing the letter agreement of 


July 31, 1945. 

4. Onor about September 20, 1946, with the consent of the Plain- 
tiff, the concession contract as amended was assigned to the Defendant Washing- 
ton Sportservice, Inc. , and there has been no further assignment of the contract. 

5. The Defendant, Washington Sportservice, Inc. is the party in 
interest, operating the said concession contract from the date of the assign- 
ment of September 20, 1946 until the present date. : 

6. From July 31, 1945 to date, the plaintiff says the Defendant 
and its predecessors in interest have, in accordance with the term of the above- 
mentioned concession contract, expended an amount in excess of Forty-.Eight 
Thousand Dollars ($48, 000. 00) for the construction of improvements and instal- 
lations of equipment in the concession area with the consent and approval of the 
Plaintiff, thereby extending the term of the concession contract for a total of 

at least forty-eight (48) years, leaving a future term of at least thirty-eight 
(38) years fromthe present date. 
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%. The Defendant and its predecessors in interest have fully 
complied with and conformed to all of the provisions of the said concession 
contract since its inception. 

Stipulations: : 

It is stipulated that all photostatic and Ozalid copies of original 
documents which have been examined and initialed by counsel for both sides 
during Depositions taken of both parties hereto, may be admitted into evi- 
dence without formal proof, subject to the usual objections of materiality 
and relevancy. 

The P says that the expenditures claimed by the D consists of 
numerous excessive alterations in the concession area, many of which were 
made without the consent or knowledge of the P and that the operating expenses 
were contrary to the terms of the agreement and outside the contemplation of 
the parties. 

/s/ Edward M. Curran 
Pretrial Judge 


/s/ Benj. W. Dulany 
Atty. for Pit. /s/ Lowell J. Bradford 
Atty. for Def. 


[Filed December 13, 1955] 

MOTION TO AMEND PRE-TRIAL ORDER 
Plaintiff moves this Honorable Court to amend its pre-trial order 

by adding the following: 

**Plaintiff further asserts that Washington Sportservice, Inc. 
assigned contract in question to Maryland Sportservice, Inc. without 
plaintiff's consent and in violation of the terms of said contract. 

Plaintiff contends that the contract in question is unenforce- 
able as being too indefinite, unconscionable, lacking in mutuality 
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of obligation, and based upon inadequate consideration; that 
in the alternative the contract is in effect a lease of real 
property and is in violation of the rule against perpetuities 
and void; that in the alternative defendant is tenant at suffer- 
ance and the contract is terminable at .ny time upon notice by 
either party. " | 


/s/ Benj. W. Dulany 


Attorney for Plaintiff 5 
822 Southern Building, 
Washington 5, D. C. 


HANDWRITTEN ON THIS DOCUMENT IS THE FOLLOWING: 


Leave to file granted - Curran. 


[Filed December 13, 1955] 


ORDER AMENDING PRE-TRIAL ORDER 


Motion of plaintiff, The M. J. Uline Company, having come on 
for hearing as a preliminary matter and it appearing to the Court that no 
objection is made thereto, it is by the Court this 13 day of December, 1955, 

ORDERED, that the pre-trial order heretofore entered in this 
case be amended by inserting at the end of said order the following: 

"Plaintiff further asserts that Washington Sport- 

service, Inc. assigned contract in question to Maryland 

Sportservice, Inc. without plaintiff's consent and in 

violation of the terms of said contract. 

"Plaintiff contends that the contract in question is 
unenforceable as being too indefinite, unconscionable, 

lacking in mutuality of obligation, and based upon inade- 

quate consideration; that in the alternative the contract 

is in effect a lease of real property and is in violation 

of the rule against perpetuities and void; that in the 

alternative defendant is tenant at sufferance and the 

contract is terminable at any time upon notice by either 

party." 


/s/ Edward M. Curran 
Judge 
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[Filed February 8, 1956] 


ORDER 


The Motion of Defendant, Washington Sportservice, Inc. To Amend 
(initialled 
EW) 


Pre-Trial Order, having-come-on-for-hearing on-the 7th-day of-February; 
1956; and it appearing to the Court that counsel for the Plaintiff herein, 
The M. J. Uline Company, has consented to the granting of said Motion, 
It is by the Court this 8th day of February, 1956, 
ORDERED, that Defendant's Motion To Amend Pre-Trial Order be 
and the same is hereby granted. 3 


/s/ Edward A. Tamm 
JUDGE 


CONSENT: 
/s/ Benj. W. Dulany 
Attorney for Plaintiff 


[Filed February 8, 1956] 
MOTION TO AMEND PRE-TRIAL ORDER 

Defendant moves this Honorable Court to amend its paragraph six (6) 
of the Pre-Trial Order herein as follows: 

"6. The Defendant and its predecessors in interest have, in accord- 
ance with the provisions of the above-mentioned concession contract as modified 
by the letter agreement of July 31, 1945, expended an amount in excess of Thirty- 
Nine Thousand Dollars ($39, 000. 00) for the construction of improvements and 
installation of equipment in the concession area with the knowledge, consent and 
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and approval of the Plaintiff, thereby extending the term of the concession con- 
tract for a total of thirty-nine (39) years, leaving a future temr of at least 
thirty-one (31) years from the present date.” : 

/s/ Lowell J. Bradford 


Attorney for Defendant 
1007 Ring Building 
Washington, D. C. 


CONSENT: 
/s/ Benj. W. Dulany 


Attorney for Plaintiff 
822 Southern Buiiding 
Washington 5, D. C. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE M. J. ULINE COMPANY, 
Plaintiff, : 
vs. : Civil Action No. 3317-55 
WASHINGTON SPORTSERVICE, INC. ,° | 
Defendant. : 


Washington, D. C. 
Monday, February 13, 1956 
The above-entitled matter came on for trial before Honorable F. 
DICKINSON LETTS, a judge in the United States District Court, at 11:00 a. m. 
APPEARANCES: : 
For the Plaintiff: 


DOUGLAS, OBEAR & CAMPBELL, Esgqs., by 
EDMUND D. CAMPBELL, Esq., and 
BENJAMIN W. DULANY, Esq. 


For the Defendant: 


PIERSON, BALL & DOWD, Esas., by 
LOWELL J. BRADFORD, Esq., and 
RAYMOND J. McDONOUGH, Esq. 


PROCEEDINGS 


(After opening statements of counsel and introduction of Plaintiff's 
Exhibits, the following occurred:) 
Thereupon -- 
MIGIEL JOHN ULINE : 
was called as a witness on behalf of the plaintiff and, after being first duly 
sworn was examined and testified as follows: 
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DIRECT EXAMINATION 

BY MR. DULANY: 

Q. Would you please state your fuil name, sir? A. Migiel John 
Uline. 

Q@. And how oldare you, sir? A. Eighty-one last November. 

Q. Where do you reside, sir? A. Corner of Sixteenth and Geranium 
in this city. 

Q. Do you have difficulty now with your eyesight, sir? A. Yes, sir. 

Q. Are you abie to read? A. No, sir, I can not. I can not see any- 


thing ciose. 
Q. Are you in any way connected with the M. J. Uline Company? A. 


Yes, sir, Iam the owner. 

Q. What office do you hoid, if any? A. President. 

Q. You are President. When was the Uline Arena constructed, Mr. 
Uline? A. In 1940-41. 

Q. Do you recali when ycu first opened up to the public? A. Yes, sir, 
January 28, 1941. 

Q. Did you have a concession -~ did you seli any refreshments in the 
arena at that time? A. Yes, sir, we did. 

Q. Who operated the concession area? A. We operated our own con- 
cession. 

Q. Did there come a time when you contracted with anyone else 
the operation of the concession. sir? A. Mr. Lou Jacobs came to us shortly 
after we opened and offered us a contract, but I refused. And jater on in the 
season we got together again and we gave him a contract, I think for five years, 
I'm not sure. 

Q. Do you recall, generally, when that contract was executed? A. In « 
the fall of 1941, I think. 

Q. Mr. Uline, you have heard read what is Plaintiff's Exhibit 1, which 
purports to be the contract between the M. J. Uline Company and Marvin and 
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Louis Jacobs. Do you have any recollection that this was the contract that 
was signed? A. No, I don't. 

Q. But you believe it tobe? A. Yes, I believe it to be. 

Q. Mr. Uline, did there come a time when any improvements or re- 
modeling was done to the general concession area in the arena? A. Yes, sir. 

Q. Would you tell the Court, in your own words, how that came about ? 
A. Charles Jacobs and I were in the arena and in front of the concession stand. 
At that time we hada very fine concession stand of our own -- much better than 
the present one. He saidto me, "I would like to put in an up-to-date concession 
stand, one of my own idea so that all other arenas could copy it." And he said, 
"I would like to put it in here with your permission”. I said, "Go ahead". That 
was all that was said. It was all right. And then he asked me who I would 
recommend as contractor; so I recommended one or two, among them the 
Mohler Company who was then a friend of mine. 

And later on, he asked me what I would like for the outside of the stand. 
I looked around for about a week and decided on glass brick, which I considered 
the cheapest and best looking, and that is all that I did -- or did about the con- 


cession stand. I was never in it except after it was oats and then only 


in the doorway with the consent of the manager. 

Q. Mr. Uline, I have read into evidence Plaintiff's Exhibits 2 and 4, 
which are letters from the M. J. Uline Company to Sportservice, Inc. , dated 
July 18, 1945, which pertains to the alterations made in the arena. Is that 
the time about which you are speaking, sir? A. Yes, sir. 

Q. At the time the alterations were made, were you ever shown any 
blueprints of these alterations? A. No, sir, never. 

Q. Were you ever shown any sketches or estimates? A. No, sir, none. 

Q. Were you ever given any cost estimates? A. No, sir; I did not think 
there would be any costs. 
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Q. Did you ever see the original, or what purported to be the copy 
of the original, of any contract between Sportservice and the Mohler Company 
A. No, sir, never. 

Q. Did you ever see either the original, or what purported to be a cop 
of any contract having to de with the construction and alterations? A. No, si 
never. 

Q. Did'you give any instructions to anyone pertaining to the construc- ; 
tion work at the arena? A. No, never. 

Q. How long was the old cortcession stand, roughly, in feet -- the one 
that you put in when you originally built the arena? A. About three years. 

Q. How long was it in feet -- the length of the counter? A. It was 
about -- it was a sixty-foot counter with a twenty~foot wing, an "T,"" shaped, 
and about three times as much service space as we have now. i 

Q. Have you yourself ever been actuaily back behind the counter? A. 
Never back of the counter. Just in the doorway, with permission of the 
manager and that only after it was fully constructed, after it was in service. 

Q. Have you given your empicyees any instructions as to entry of that # 
area behind the counter? A. No, they are not allowed to -- We have no key ) 
it. 


©. Does Sportservice maintain an office in the arena, or not? A. Ye 


Q. Do you have access tc that office? A. No, sir. 

Q. Doany of your empicyees? A. No, sir. 

-Q. Does Sportservice ~- do they have, in the arena, any storerooms 
or warehouse space? A. Yes, sir, a great deal of it. 

Q. How many do they have, sir; do youknow? A. They have three 
rooms back of the counters. They have an extra room up in the lobby and they 
have two rooms downstairs for their supplies. And about five or six small 
rooms for their other parts that they seil. 

Q. Do you have access to any of those rooms? A. No, sir. 
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Q. Do any of your employees have access to them? ‘A. No, sir 

Q. When was the first time, if you remember, that you learned of 
the cost, the claimed cost of the renovation and repairs and alterations to 
the arena? A. When my attention was called to the contract and that the 
contract would run forty-nine years. 

Q. The first figure you recall hearing at all was the $49, 000 figure? 
A. That is right. 

Q. Mr. Uline, I read into evidence as Plaintiff's Exhibit 6 an 
ozalid copy of a letter addressed to you, on March 7, 1946, which states an 
amount of $39,388. Do you recall my reading that letter, sir? A. No, I don't 
recall. 

Q. You don't recall me reading it in court today? ne Yes, I heard you 


read it today. 
Q. Do you recall ever having read that letter or having heard it read 
to you at any time previously other than the deposition which was taken? A. 


No, sir. 

Q. Do you have any equipment which will make an ozalid copy such 
as this one? A. No, sir. No. 

Q. Do you, as a general practice, utilize this sae of reproducing 
equipment? A. No, sir. 

Q. Do you recall -- 

THE COURT: How is that spelled? 

MR. DULANY: O-z-a-l-i-d 

MR. BRADFORD: O-z-a-l-i-d, I think, Your Honor. 

MR. DULANY: It comes out -- the writing comes out in blue and the 
paper background is blue and white intermingled. It is a queer type of repro- 
ducing. I have never seen it before. 

MR. BRADFORD: It is a different type. We found it in the Buffalo 
files and Mr. Dulany and I both went up there. It is used for mass volume 
reproduction, if Your Honor please. I isa cheaper method where large 
voluminous files are kept. 


28 


BY MR. DULANY: 

Q. Mr. Uline, I refer to Plaintiff's Exhibit 7, which is a request for 
you, from Fred Ball, to consent to an assignment of the contract from Wash- 
ington Sportservice, Inc. to Maryland Sportservice, Inc. and you will recall 
that I read your acceptance and consent to the assignment which contained the 
words inserted "which expires June 15, 1951". Do you recall that, sir? A. 

T do not. 

Q. You recall me reading it here today? A. Iheard you read it, yes. 

Q. That letter is signed by you. How did you arrive -- or do you have 
any present recollection of how you arrived at a termination date of the contract 
of June 15, 1951? A. I don't remember that. 

Q. When you first heard of the amount that Sportservice claime d to have 
been expended for the alterations of the concession area, did you make any ob- 
jections at all, sir? A. Yes, sir, I objected very strongly. Of course, there 
was so much faking going on in the contract -- 

MR. BRADFORD: I object, if Your Honor please. Can we have a date 
when these objections came rather and may the answer be responsive to 
counsel's question ? : 

THE COURT: I think he should show how he objected. 

MR. DULANY: I was going to ask him to whom he objected and how he 
objected, sir. 

THE WITNESS: I forget who it was that was right in my office at the 
time I objected; I think to my secretary. 

THE COURT: He said somebody in his office. 

BY MR. DULANY: 

Q. Did you object to anyone connected with Sportservice? A. I objected 
over the telephone to Fred Ball, our attorney at that time. 

Q. Did Fred Ball, at that time, represent Sportservice or do you know 
that? A. Both, us and Sportservice. 
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Q. He represented Sportservice.as well? A. Yes. 

Q. Do you recall about when you first retained Mr. Ball as your 
counsel, sir? A. Shortly after we contracted -- we made a contract with 
Sportservice, Jacobs Brothers at that time. Lou Jacobs recommend (sic) 
Fred Ball, as he was then their attorney. : 

Q. So that with your knowledge he was representing Sportservice, 
he also represented you? A. Yes. 

MR. BRADFORD: Mr. Dulany, pardon me. Mr. Dulany, in connection 
with that I want to object to this line of inquiry, providing you are going to show 
a termination date. 

MR. DULANY: I will be very happy to. You may be able to supply that 
easier than we can. 


BY MR. DULANY: : 
Q. Do you recall when Mr. Ball ceased to represent you? When you 
severed your relationship with him as an attorney and client? A. I don't re- 


call the exact date, but it was probably about three years ago -- two years ago 
probably. I don't recall the exact date, but we have it in our files. 

Q. Was the concession area in the arena fully equipped at the time that 
you first entered into your contract with Jacobs Brothers? = More so than 
that it is now. | 

Q. Have you received any accounting of that equipment? A. No, sir. 

It just disappeared. 

Q. Have you ever been paid for that equipment? x No, sir. 

Q. Do you know, of your own knowledge, whether any of it is still 
in the arena? A. Some is there, yes, sir. A lot of it has disappeared. 

Q. Do you have any say as to the prices that will be set or the articles 
which will be sold in the concession area? A. No, sir. They never asked me. 

MR. BRADFORD: If Your Honor please, just 2a moment, we object to 
any line of inquiry relative to costs of any type of equipment. There is no issue 
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in this case, sir, that any type of equipment other than the original equipment, 
as shown by the letter of March 7, 1946, and the summation of construction 
and equipment -- the $39, 000 is involved in this case as extending the time 
of the contract; and any other equipment is not germane to this issue, if Your 
Honor please. 

We have waived the $49,000 amount.. We are not claiming that at all. 
We are at the $39,000, which does not include equipment after the March 7 
letter of 1946. kt is not in the case. 

MR. DULANY: May it please the Court, as late as September of this 
year, the vice-president of Sportservice, under oath in an affidavit, stated that 
the amount which they claimed was $49, 000 by adding these operating figures. 

We feel very strongly that the lease is then void as contrary to the rule 
against perpetuities. We take the part -- we take the position, Your Honor, 
that they can not at the eleventh hour come in and, by waiving a portion of this 
claim, attempt to make valid what has been, dince its inception, a void lease. 


That is our position on any evidence relating to the expenditures. 


MR. BRADFORD: May the Court please, the Court can not decide 
issues which are not properly before it. The pretrialcourt permitted a 
motion to amend our pretrial statement, and the issue before this Court is 
whether or not the amount of $49,000 expended prior to March 7, 1946, only 
extended the contract for thirty-nine years. All the rest of the equipment -- 
we could be here for a week arguing about additional equipment -- has been 
waived and it not germane and is not at issue in this case, if Your Honor 
please, and it is not before this Court. Any evidence introduced on that 
question is merely collateral in an attempt to either color up this case with 
something which Your Honor is not required to decide -- 

THE COURT: Would it have been germane except for the amount allowed 
at pretrial? 

MR. BRADFORD: ¥ we had continued -~- if we had not waived the 
additional equipment and had gone on, the $49,000 issue, we would have been 
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at a contest over a vast amount of small equipment, large equipment, for a 
period of some years; that it was felt to give the Court a clear-cut issue of 
notice, which we have, that this man and his company have received a registered 
return receipt letter of $39,000. We are only asking for thirty-nine year 8. 
The rest of it has been waived and is not at issue before Your Honor. 

MR. DULANY: May I add one word, sir? 2 

THE COURT: Yes. 

MR. DULANY: We feel it is very important in the construction of a 
contract to see what the parties themselves construed the contract to mean. 
They have, until one week ago, steadfastly maintained that every single 
piece of equipment that went in their replacement, repairs, or otherwise, 
extended the contract. That being so, the contract is void and can not be 
cured. : 

MR. BRADFORD: If Your Honor please; one further word, sir. 
MR. DULANY: I might add, I didn't consent to the pretrial statement 
either. 

MR. BRADFORD: We have had quite a long discussion, as admitted 
by counsel for both sides, since 1951. What we are discussing here amounts 
to a compromise discussion for several years and we were, frankly, not going 
to reduce a bit of equipment up until the last gasp and definite desperate 
efforts had been made to avoid a trial. We had expended $49, 000 in there. 
We will show, and can show these inventories, as the witness has admitted 

he was advised of that amount all along. 

However, that was in settlement; up to the very last moment, we still 
thought there was a chance. Now we have a perfect right asa plaintiff, if 
Your Honor please, in any court in this land, to lower our demand in our 
complaint -- especially if we have Court approval. And that is all we have 
done, sir. And the only thing before this Court is $39, 000, original con- 
struction costs, and $2,000 worth of equipment to start the original installa- 
tion and the rest of this is entirely irrelevant and superfluous. 
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THE COURT: The Court thinks the objection must be overruled. 

MR. BRADFORD: Thank you, sir. 

THE COURT: You may proceed, Mr. Dulany. 

BY MR. DULANY: 

Q. Prior to receiving the claimed figure of $49,000, Mr. Uline, 
do you have any recollection of ever having received any other figures? 

A. No. 

Q. Either for equipment or for construction? A. Never. 

Q. Did you, at any time, consent to the expenditure of any funds in 
the arena? A. Only to Jacobs, Chariie Jacobs -- telling him to go ahead 
if he wanted to. But I thought -- I was under the impression he was to do it 
at his own expense. Of course, there was no need for it. We had the equip- 


ment there. 
Q. Ibelieve you testified, Mr. Uline, that the concession area was 
completely equipped at the time you originaliy executed the contract with 


Jacobs Brothers? A. Yes, sir, better than it is now. 

Q. And Iam reviewing this -- I have lost my train of thought a little 
bit with the argument -- and at no time has there ever been any accounting 
to you for that amount? A. No, sir. 

Q. And you have never been paid for any of it? A. No, sir. 

Q. And, to your best recollection, only a portion of it is presently 
in the arena? A. That is right. 

MR. DULANY: Would Your Honor induige me a moment? 

Your Honor, in order to clarify one issue, which I think has been 
admitted by counsel, that the ozalid copy came from Mr. Fred Ball's office 
with that letter. In other words, it was not originally in the file, but came with 
the covering letter from Mr. Fred Ball. That is the ozalid copy of it, dated 
March 7, 1946, Plaintiff's Exhibit 6, was received by the M. J. Uline Company 
with the covering letter of Mr. Ball on May 31, 1951. 
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MR. BRADFORD: That is correct, Your Honor. 

THE COURT: That is agreed to? 

MR. BRADFORD: Yes. 

THE COURT: Very well. 

MR. DULANY: I have one further exhibit, Your Honor. 

THE COURT: Yes. 

MR. BRADFORD: If Your Honor please, we both have somewhat 
the same problem on evidence of this type. 

This letter has been initialled and was found in the records of Sport- 
service. There were certain others found in the records of Uline and 
Sportservice, which we claim may be involved in compromise efforts between 
the parties after 1951, and Mr. Dulany and I have initialled all of this evidence 
and have stipulated it may be admitted without formal proof, subject to the 
usual objections of compromise and any other relevant ayestes 

18 MR. DULANY: That is true, sir. : 

MR. BRADFORD: Now, we have several. Ours is -- we are both 

in the same fix and I wish to point out at this time that this particular type 


of evidence, which we also have, is, we claim, going to a compromise be- 
tween the parties and not germane with the issue before the Court; and if it 
may be admitted subject to a ruling on all such LS x that we can get ours 


in and he can get his in, we have no objection. 

MR. DULANY: May it please the Court, I feel that in part this is going 
to a compromise. It is admitted for the sole purpose of showing that, after 
first receiving a notice of the amount of the inventory, he objected toit and 
therefore there was no account stated. Now, if counsel would be willing to 
state or to stipulate that there was this objection made, I have no interest in 
having the letter itself go in. | 

MR. BRADFORD: I just want to make sure I understand what you 
mean, Mr. Dulany, to be a proposed agreement. | 

MR. DULANY: There is an answer to this letter. 
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THE COURT: Mr. Bradford, the Court thinks that when a document 
marked for identification is offered, that is the time the Court should hear 
the objection. 

MR. BRADFORD: He was going to offer this one. 

MR. DULANY: I handed that to him prior to offering it. 

THE COURT: And, if you have an objection to it, I think it should 
be stated now. 

MR. BRADFORD: Ali right, sir. I will do it then, piece by piece, 
if Your Honor so rules. 

THE COURT: Yes. 

MR. BRADFORD: We were trying to save a little time because ~- 

THE COURT: Well, if you can agree that will save time. 

MR. BRADFORD: Then we will do it step by step, letter by letter, 
with no understanding under a blanket arrangement. 

The letter speaks for itself, but I don't agree to anything along that 
line. 

THE COURT: Well, now, how is that marked? 

MR. DULANY: This is marked Plaintiff's Exhibit 11 for identification. 

THE COURT: And is it offered? 

MR. DULANY: It is offered in evidence. 

THE COURT: Mr. Bradford -- 

MR. BRADFORD: I offer an objection, if Your Honor please, to 
Plaintiff's Exhibit Number 11 for identification, on the ground that it is 
dated August 14, 1951, and on its face it indicates that it is an answer to 
a proposal which is completely different from the original contract and is 
in compromise between the two parties. 

20 THE COURT: Did I hear you, Mr. Dulany, indicate that you had the 
same view? 
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MR. DULANY: Ihave the same view. I think the letter has two 
purposes, Your Honor. First, a portion of the letter does pertain to a 
proposed settlement. A portion of the letter is a protest of the charges 
which were received in the letter from Mr. Fred Ball on May $1, 1951, 
Plaintiff's Exhibit 10, and this not being a jury case, I believe it is per- 
missible to have this introduced in evidence for the purpose of showing 
that the M. J. Uline Company objected as soon as they received this first 
account stated; in effect, not in any way 2 compromise. _ 

THE COURT: Mr. Bradford, now speak on that point. 

MR. BRADFORD: Mr. Dulany is, in effect, Your Honor, separating 
the various elements of the letter. That is just what he said; only the por- 
tion that indicates an objection to a prior letter is the cay reason for his 
wanting this in. 

THE COURT: Yes. 

MR. BRADFORD: As to that, I have tried, in order to save time -- 


we will come to this same question about five times in this trial, Your 

Honor -- I have two or three similar letters and I would like to get them 

in one paragraph, one sentence, one paragraph, one sentence, similar 
portions, and I will agree right now that all such evidence shall be admitted, 
providing that all material therein relating to compromise be stricken and 
not considered by the Court. I made that proposal Seat and if it is accepta- 


ble -- 

21 MR, DULANY: Your Honor, I hesitate to make os a blanket stipu- 
lation without seeing each letter as it comes up, and I don't believe we will 
have any difficulty if we take it in the orderly course of events. When he 
wishes to introduce it, we will consider it. 

MR. BRADFORD: Your Honor, we have had many months of deposi- 
tions and we are all familiar with this. We have initialed all of these. it is 
not surprise. He knows what Ihave. He has them in his file. I have the 
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ones he has. If he wants to get certain evidence in and leaves out this com- 
promise, let him designate as he goes along and I would like the same privilege. 
That is all. 

THE COURT: Well, now, suppose Mr. Dulany withholds his offer with 
the understanding that when all of these letters of similar import or character 
bave been marked and are before the Court, that the Court may consider them 
all at the same time. 

MR. DULANY: All right, sir. 

THE COURT: Is that agreeable? 

MR. BRADFORD: I agree thoroughly, Your Honor. 

22 THE COURT: Very well, then, let it be understood whenever the question 
of compromise arises with respect to any exhibit marked, that The Court be in- 
formed and that the offer be withheld until they are all in and at that time I will 
hear both sides. 

MR. BRADFORD: Very well, Your Honor. 

THE COURT: Yes, I think we will recess. 

(Thereupon, at 12:30 p.m. a recess was taken until 2:00 p. m. ) 

AFTER RECESS 

MR. DULANY: If the Court please, we have no further questions of Mr. 
Uline on direct examination. 

THE COURT: Mr. Bradford, you may cross examine. 

MR. BRADFORD: All right, Your Honor. 

CROSS EXAMINATION 

BY MR. BRADFORD: 

Q. Mr. Uline, I believe you stated on your direct testimony, sir, 
that you and Mr. Charles Jacobs were in the arena on or about the time this 
modification to the contract was drawn, and is this -- will you stand, please, 
Mr. Jacobs -- is this the gentleman, Mr. Charles Jacobs, you were describing? 
A. Ican't see him from here, sir. 
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Q. Would you come over here, Mr. Jacobs, please? Come up clese 
so Mr. Uline may identify you, sir. 3 

THE WITNESS: Hello, Charlie. 

MR. CHARLES JACOBS: Hello, Mike. 

MR. BRADFORD: Thank you very much, both of you. 

BY MR. BRADFORD: 

Q. And I believe you stated there was a discussion relative to a change 
in the concession area and that you held such a discussion with Mr. Charles 
Jacobs, whom you have just identified; is that correct? A.. Correct, sir. 

Q. Now, do you recall during that conversation or series of conversa- 
tions, whenever it was, in your discussions with Mr. Charles Jacobs, the fact 
that whatever alterations would be made in the arena would be paid for by Sport- 
service alone? A. He didn't mention that. He made me believe that, though. 

Q. He made you believe that? A. Yes, sir. | 

Q. You certainly understood that you were not to pay son any construction? 
A. Absolutely, yes, sir. 

Q. And you understood you were not to pay for any part of that alteration; 
is that correct? A. That is the way I understood it. 

Q. Would it be a fair statement to state that Mr. Jacobs advised you that 
for every $1,00 spent by his company, on this concession improvement and con- 
struction that he leases, under which you gentlemen were operating, would be 
extended for one year? Do you recall that, sir? A. No, sir. Nothing like that 
was ever mentimed. 

Q. Now, directing your attention to the timing, sir -- ‘Your attorney, Mr. 
Dulany, very clearly read Plaintiff's Exhibit Number 2, and I will describe it 
for you, sir, as the letter of July 18th, which you signed and addressed to Sport- 
service in Buffalo, starting off with the phrase "Your Mr. Charles Jacobs called 
on us recently regarding the building of a new counter in the lobby of our arena. " 
Do you recall that, sir? A. No, I don't. 

Q. You donot? A. No. 
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Q. Inall fairness, it has been some years ago; has it not? A. It has 
been a long time ago and I coulsn't remember that. 

Q. Is that right, sir? Would it refresh your recollection if I again 
read a short excerpt from this letter, stating the next paragraph? ‘He -- 
referring to Mr. Charles Jacobs -- “of course, asked us for a letter for protec- 
tion according to the cost of the counter." A. I don't remember that, sir. 

Q. It is not denied by you or the position of you and counsel in this case, 
sir, that you did not sign Plaintiff's Exhibit Number 2, the letter of July 18; is 
that correct? You just don't remember it? A. Idon’t remember it. I write 
many letters. 

Q. And, if I -- in an attempt to refresh your recollection -- state that 
on such a date you wrote a letter stating that, in effect, Charles Jacobs asked 
you for a letter for protection according to the cost of the counter, that doesn't 
refresh your mind in any way? A. Not at all. 

Q. Back to the conversation you had with this gentleman? A. No, not at 
all. 

Q. And does it refresh your recollection that for each thousand dollars 


spent by the Sportservice Company, your agreement and arrangement was that 
that thousand dollars would extend the life of the agreement and lease for one 
year? A. That only comes to me after I heard about the inventé#y: You must 
remember that all letters were read to me. I did not read thent myself. 

Q Now, at that time, sir, in 1945 your eyes were in excellent shape, 


or you could read your mail could you not, sir? A. '45? 

Q. Yes, sir, in 1945 you were reading your own mail? A. I think I’ 
was then, yes. 

Q. And letters you signed? A. I did not get all my mail. A lot of 
went through my secretary. 

Q. Also, in 1945 you signed what you read; is that correct, sir? A. 
Yes, sir. 
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Q. Now, Ihave just read excerpts from the July 18 letter to you, and 
I show you or read to you Plaintiff's Exhibit Number 4, dated July 31, 1945, 

Mr. Uline, which is-a letter bearing your signature at the bottom accepting the. 
letter agreement written to you by Jacobs Brothers, by Louis M. Jacobs." 

Now, this July 31, 1945 letter is only a matter of several weeks, Mr. 
Uline, after the July 18, 1945, letter that you wrote some relative to Mr. 
Charles Jacobs and the conversations. 

I ask you does this help to refresh your recollection, sir, that several 
weeks after you wrote the Sportservice people, referring to Mr. Charles Jacobs 
calling upon us and the letter of protection for the costs of the counter, you 
signed for the M. J. Uline Company an agreement? Now, do you recall that 
in any way, shape, or form? A. Will you repeat that, please? I couldn't quite 
get that. 

Q. Do you recall signing an agreement on July 31, 1945, for your company, 
the M. J. Uline Company? Do you recall that, sir? A. I suppose I did, yes, 
sir. I don't quite recall it. 

Q. You understood that it was the agreement under which the concession 
was to be operated in the future; isn't that correct, sir? A. I don't know. 

Q. Well, I will read part of it, or if counsel would allow me to take the 
time -- I hate to duplicate, but in all fairness, this letter SEES -- I will try to 
brief it down: 

"In reply to your letter of the 18th" -- now, that was the one I -- 

A. 18th of what? 

Q. 18th of July, sir. A. Nineteen what? 

Q. 1945. A. Yes. 

Q. Several weeks previously. 

‘In reply to yours of the 18th, as you indicate. Charles Jacobs reviewed 

with you the procedure followed in other buildings and parks where we 

operate where various improvements are desired in the refreshment 


department, including the installation of new equipment and where we 
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are prepared to make such improvements in the interest of 


improved appearance and in anticipation of improved sales. " 
A. No, I don’t remember that. That is eleven years ago, sir. 
Q. Allright, sir, Iask you for the reason that your contract -- by 


this document -- was amended or modified in some way, was it not, sir? 
Do you recall the fact that your contract was amended at this time? A. I 
recall one contract in which I inserted -- 

Q. No, sir, please make your answer responsive to me, sir. 

MR. DULANY: He may be -- 

MR. BRADFORD: He is not, sir. 

BY MR. BRADFORD: 

Q. Iasked you the question do you recall that on July 31, 1945, you 
executed an agreement that modified the 1941 contract? A. I don’t remember 
that. 

Q. You don't remember that. 

Now, in a further effort to try to refresh your recollection, sir, if I 
advised you that this letter of July 31, 1945, sets forth the fact that Sportservice 
will erect certain improvements, installations, and for each throusand dollars 
of such expense, a year’s term would be added to your contract, would that re- 
fresh your recollection concerning this document of July 31, 1945? A. I told 
you before the only time that I heard of that is when I heard of the inventory and 
my attention was called to the contracts. 

Q Mr. Uline, do you have any glasses at all that you can see? A. Yes, 
I have glasses but I can't see through them. 

Q. I is not your position that you did not execute Plaintiff's Exhibit 
Number 4; is it? A. I don't know if it is. | 

Q Could you help The Court in any way by putting on your glasses? 

A. My glasses don't do me any good. I have them. 
THE COURT: See if counsel will stipulate. 
MR. BRADFORD: Your Honor, my understanding is that when these 
‘ were admitted without any formal proof, which counsel and I have agreed upon, 


QUESTIONS PRESENTED 


Assuming that during an initial lease granted for eight and: one-half years, 
the landlord and tenant agree in writing, without reservation as to the amount to 
be expended therefor, that the tenant may erect new improvements and appurte- 
nances upon said premises (parts of which are also occupied by the landlord) for 
which the tenant will become entitled in exchange therefor, to an automatic 
renewal and extension of his lease of one year for each $1, 000. 00, thus expended, 
may the landlord after completion of such improvements unilateraly terminate 
the tenancy five years after such completion when $31, 500. 00 os their cost still 
remains for application to rental? 


Does an initial estate for years become under the above assumed facts, 


one from year to year, and thereby susceptible of treatment as an estate at 
sufferance by the landlord for termination at his sole discretion? 


Assuming again the foregoing facts, does the acceptance of the benefits 
and rental by the landlord subsequent to his notice of termination rescind such 
notice, assuming arguendo that said notice was valid when issued? 
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THE M. J. ULINE COMPANY, 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This action was brought below as Civil Action No. 3317-55, in 
the United States District Court for the District of Columbia, ‘seeking a 
declaratory judgment and incidental relief. (J.A. 1-11) | 

A trial was duly had, and the Court after hearing filed its memo- 
randum opinion, based upon which, findings of fact, conclusions of law and a 
judgment were entered. (J. A. 104-114) 

The judgment entered was final and appellant duly noted an appeal 
thereto and has perfected said appeal. No cross appeal was noted to the affirma- 
tive money judgment awarded appellant, hence that is not in issue herein. Title 
28, Section 1291, of the United States Code affords jurisdiction. (J.A. 114) 


STATEMENT OF THE CASE 
On November 14, 1941, appellee, hereinafter called Uline” 
entered into an agreement with appellant's predecessor in interest, appellant 
being hereinafter called "Sportservice” wherein Sportservice was to be 
allocated "adequate space and structures to permit the party of the second 
part (Sportservice) to operate efficiently. " Such operation in turn was to be 


the supervision and conducting of the sale of refreshments, confectionery, 
drinks, souvenizs, and all such like items usually sold to the patrons of 
sports events, shows, and the like produced in large auditoriums and arenas. 
For the rights granted to Sportservice it was to pay Uline commissions upon 
its gross receipts and it was to have the exclusive rights allowed it under 

the contract entered into, for the initial period from November 20, 1941, 
until June 15, 1947. (Exhibit A to plaintiff's complaint, J. A. 6-8) 

About two years prior to the time when the original agreement 
would have expired, the parties considered some changes in facilities and 
equipment to improve sales which would thereby obviously benefit both, since 
their agreement was solely upon a percentage basis. 

After discussion, Uliie wrote Sportservice on July 18, 1945, 
approving some changes and betterments which writing among other things, 
stated: 


"He, of course, (referring to Sportservice'’s representative) 
asked us for a letter for protection according to the cost of the 
counter. This is agreeable to us as the counter will be charged 


off in a certain number of years, providing we can pay the 
difierence if we snould wisa to terminace the contract. We_ 


doubt very much if anything of that sort will happen as as we | 
have been satisfied with your service and believe you have 
been satisfied with our conditions." (Plaintiff's Exhibit 2, 


J. A. 116) (Emphasis supplied) 


Uline’s letter then went sn to recommend a builder, ... 2rchitect, 
and a time for completion to be met by Sportservice. The builder so suggested, 
was used and paid by Sportservice, alone. 

To effect further understanding concerning their respective 
intentions and on acceptance of Uline's proposal, Sportservice replied on 
July 31, 1945, stating in essence that since their original agreement expired 
by its terms on June 15, 1947, that its procedure in establishments wherein 
it installed new equipment and made improvements to the refreshment depart- 
ments such as contemplated for Uline would be followed, if Uline would agree 
that its contract would be "renewed and automatically" extended for such yearly 


periods as would be required to amortize the amounts to be expended by 
Sportservice at the rate of $1,000.00 per year. This was amplified and 
explained in detail in Sportservice's letter. On August 2, 1945, Uline 

accepted Sportservice’s proposal, but presumably with a condition that “If 
Uline Arena wishes to discontinue contract, they may do so by paying Jacobs 
Brothers (Sportservice's predecessor in interest and assignor) the unamortized 
part of expenditures after July 15, 1947." (Plaintiff's Exhibits 3, 4, 5, J.A. 
116-119) 


Sportservice's proposal to Uline did not Bons this language, 
as is obvious from examination of reproduced copies of Plaintiff's Exhibits 
3 and 4, and from Plaintiff's Exhibit 5 which suggests it, but which letter 
was concelled out on August 11, 1945. On this point, Plaintiff's Exhibit 3 
shows the quoted language inserted and then deleted, and intialed; Plaintiff's 
Exhibit 4 shows it inserted and not deleted, and Plaintiff's Exhibit 5 shows 
it demanded as a condition for acceptance by addition, but thereafter on 


August 11, 1945, withdrawn by cancellation of said letter by mutual consent, 
thereby reinstating the unconditional agreement for "renewal and automatic 
extension" as first indicated through Plaintiff's Exhibit 3. 

The contemplated improvements were started shortly thereafter 
and were completed in about February, 1946, after which Sportservice sent 

‘Uline a letter "in accordance with our letter dated July 31, 1945" (Plaintiff's 
Exhibit 3) summarizing expenditures to March 7, 1946, of $39,388.04, and 
stating that the performance of Sportservice in providing such betterment 
constituted renewal of its agreement in accordance with the letter of July 31, 
1945. (Plaintiff's Exhibit No. 6. J.A. 120) 

Uline admitted that it knew said betterments were being made 
by the contractor suggested by it. (J.A. 42, 43) There is nothing in the 
record to indicate that Uline at any time prior to the undertaking of these 
improvements by Sportservice imposed any limitation as to the extent thereof, 
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nor their cost, such matter being apparently left solely to the discretion of 
Sportservice due to its experience as to the needs in this field. Surprise is 
expressed at the final amount actually spent, although again no evidence 
contra to that contained in Sportservice's letter of March 7, 1946, was produced, 
as a result of which upon stipulation of Uline and Sportservice the Court fixed 
and allowed $37, 500. 00 as being the proper amount of the cost improvements 
to Uline's realty for appurtenances made and paid for by Sportservice, against 
which credit for six (6) more years of operation to June 15, 1951, was fixed, 
at $1,000. 00 a year, leaving Sportservice an affirmative money judgment 
herein against Uline for $31, 500. 00. (J.A. 107, 111) 

On May 2, 1951, nearly six years after modification of their 
agreement, a request was made by Sportservice for permission to assign 
its contract. This request was granted by Uline with the condition inserted 
therein as follows: 


The M. J. Uline Company herein consents to an assignment 
by Washington Sportservice, Inc., of its concession ‘which 
expires June 15, 1951' with The M. J. Uline Company to 
Maryland Sportservice, Inc. 


The M. J. Uline Company 
By /s/ M. J. Uline” 
(Plaintiff's Exhibit 7, J. A. 121) 
No explanation or reason for expiration of the conta ct on June 
15, 1951, accompanied said acceptance, nor does the evidence disclose any 
controversy between March 7, 1946, when Sportservice notified Uline of its 


expenditures and May 2, 1951, when only an assignment was requested. 
Sportservice on May 25, 1951, called to the attention of Uline 
its agreement of July 31, 1945, and also that it then claimed to have expended 
some $43, 161.30 in Uline's premises. (Plaintiff's Exhibit 8, J.A. 122, 123) 
No disclaimer of this thereafter appears although in September, 1951, Uline 


recognized by physical inventory at then existing prices, that there was a 
"Concession Inventory" upon the premises of $28, 350. 00. Petevante 
Exhibits 10, 11, J.A. 124-127). 

Following this, Uline took no action against Sportservice until 
mid 1955, four (4) more years, when this action was brought, and which 
action thereafter proceeded to final judgment and this appeal. 


STATUTES INVOLVED 
DISTRICT OF COLUMBIA CODE, 1951 EDITION 
TITLE 45 


Section 801, ESTATES IN DISTRICT. 

"Estates in land in the District shall be eatates of inheritance, 
estates for life, estates for years, estates at will, and estates by sufferance. ™ 
Section 818, ESTATES FOR YEARS. 

"An estate for a determined period of time is = estate for years.“ 


Section 819, ESTATES FROM YEAR TO YEAR. 

"An estate expressed to be from year to year shall be good for 
one year only. " 

Section 820, ESTATES BY SUFFERANCE. 

*tAll estates which by construction of the Courts were estates 
from year to year * * * shall be deemed estates by sufferance. My 
Section 904, TENANCY BY SUFFERANCE WHEN TERMINATED. 

"A tenancy by sufferance may be terminated at any time by a 
notice in writing from the landlord to the tenant to quit the premises leased 
* * * on the 30th day after the day of service of the notice. * * *." 
Section 814, 
"No expectant estate can be defeated or barred by any alienation 
or other act of the owner of the intermediate or precedent estate, nor by any 
destruction of such precedent estate, by disseizer, forfeiture, surrender, 
merger or otherwise, except when such destruction is expressly provided for 
or authorized in the creation of such expectant estate; **+" , 
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POINTS ON APPEAL 


On the appeal hereof appellant relies upon the following errors 
which it claims exist in the trial court's determinations. They are as follows: 

1. The trial court erred in finding that Uline effectively termi- 
nated the contract between the parties on June 15, 1951. 

2. The trial court erroneously concluded as a matter of law 
that Sportservice’s occupancy of Uline's premises prior to June 15, 1951 
was from year to year and after June 15, 1951, became one as a tenant at 
sufferance. 

3. The trial court erroneously concluded as a matter of law 
that the then partially performed and executed contract of the parties became 
unenforceable after June 15, 1951. 


SUMMARY OF ARGUMENT 


Sportservice's original agreement with Uline without contradiction} 
provided it with a fixed and predetermined lease for years in the operation of * 
a concession at the Uline Arena. The term of such lease was eight and one- 
half years. 

Prior to its expiration, and to the mutual benefit of both, Uline 
invited Sportservice to improve the Uline premises for the enhancement of 
the financial benefit of each. No predetermination of either the extent of such 


improvements nor the cost thereof was sought, nor was any representation 
regarding the same made, although plans were made available to Uline. As 
consideration therefor, Uline agreed to an automatic extension and renewal 
of Sportservice's contract for one year for each $1, 000. 00 spent. 

Uline first tried to obtain a conditional cancellation of such auto- 


matic extension by reserving the right to buy out any unamortized portion there 
of, but was unsuccessful. In reliance on the final agreement Sportservice 
expended an admitted $37, 500. 00. 
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This, so Sportservice claims extended its contract thirty- 
seven and one-half years from July 15, 1947, or a term lease for years 
definitely determined. : 

The court however treated it only as a term from year to 
year, reserving an equitable right to Uline to treat it as a tenancy at 
sufferance and terminable upon thirty days written notice. The court then 
determined that Uline had terminated it by such written notice on May 2, 
1951, and then interjected an equitable quid pro quo which the parties them- 
selves had rejected, namely that because of such termination, Uline owed 
Sportservice $31, 500. 00, the unamortized portion of its expenditures. 

After such notice Uline still permitted Sportservice to occupy 
the premises and still accepted rent, but finally four years later brought 
suit below. 

Sportservice urges that it became and remained a tenant of an 
estate for years, not susceptible ot unilateral termination where it was not 
in breach of any term or condition, and as to which no reservation for termi- 
nation was had in its inception. 

Further it contends that even if valid when given that the pur- 
ported notice of termination of May 2, 1951, was waived or rescinded by 
the acceptance of rent thereafter by Uline, and of its failure to have taken 


any further action in the premises until institution of its suit in 1955. 


ARGUMENT 


On November 14, 1941, Uline entered into an agreement which 
constituted a lease for a portion of its real property located in the District of 
Columbia, and which by an assignment unquestioned herein subsequently con- 
stituted Sportservice as tenant of such property. (Finding of Fact 2, J. A. 108) 

This lease initially ran until July 14, 1947, and was thus a lease 
for eight and one-half years. Rental to be paid thereunder was not measured 
in dollars, but by a percentage formula. (Finding of Fact 4, J.A. 108) 
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Title 45, Section 801, District of Columbia Code, describing 
“Estates in Land”, states that: 


“Estates in land in the District shall be * * * 
estates for years, estates at will, and estates by 
Sufferance." (Emphasis supplied) 


Title 45, Section 818, Code, supra, defines "Estates for Years. ce 


- "An estate for a determined period of time is an 
estate for years." (Emphasis supplied) 


Title 45, Section 820, Code, supra, defines “Estates by Sufferance.f 


"All estates which by construction of the courts 
were estates from year to year at common law, as 
where a tenant goes into possession and pays rent 
without an agreement for a term, or where a tenant 
for years, after expiration of his term, continues in 
possession and pays rent and the like, and all verbal 
hireings by the month or at any specified rate per 
month, shall be deemed estates by sufferance. (Em- 
phasis supplied) 


Title 45, Section 819, Code, supra, defines "Estates from year 
to year." It states: 


- An estate expressed to be from year to year shall 
be good for one year only." (Emphasis added) 


It is clear from the foregoing, that from November 15, 1941, 
until July 14, 1947, Sportservice held an estate for years from Uline in its 
real property as provided in Title 45, Section 818, for its agreement was 
for a determined period of time. (Emphasis added) 

What thereafter transpired during the existence of the estate for 
years is the nub or this litigation. With nearly two years still remaining in its 
estate for years and after discussions relating to the same had taken place 
between themselves, Uline wrote Sportservice corroborating that such dis- 
cussions had been under consideration whereby Uline was agreeable that 
Sportservice expend money to improve Uline’s premises and to thereby improve 
the potential return to both of them by providing better facilities to serve the 
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public. Sportservice asked for some kind of a letter ot protection if it 

spent such money as would be necessary, to which Uline unequivocably 
stated it was agreeable, that such cost be charged off over a certain number 
of years. Uline did express a possible reservation of right to it to terminate 
such extended contract by paying the difference, but doubted that any such 
contingency would occur. This is all in Uline's letter of July 18, 1945. 

Said letter suggested a builder subsequently engaged by Sportservice. 

Sportservice formalized this tender from Uline by letter dated 
July 31, 1945, which in essence indicated that it would proceed to improve 
the premises in exchange for an automati¢ extension and renewal of its 
estate for years, by one additional year for each $1, 000. 00 by it expended, 
the application of which principle was fully spelled out in its said letter. 

Uline, on August 2, 1945, by letter, conditionally accepted 
Sportservice's proposal, said condition being a reservation to itself to at 
anytime "discontinue the contract (after June 15, 1947) by paying to Jacobs 
Brothers (Sportservice's assignors) the unamortized part of the expenditures. " 

At a meeting between Uline and Mr. Jacobs, this letter of 
August 2, 1945, was on August 11, 1945, cancelled. It should be noted that 
only "the letter" was cancelled, and we must therefore consider the resulting 
legal position in which that cancellation left the parties. 

On July 31, 1945, Sportservice undertook to spend an indefinite 
amount of money to improve the Uline premises, in which it then itself had 
interest, and estate for years, conditioned upon such estate for years being 
extended and automatically renewed one additional year for each $1, 000. 00 
which it might expend. (Such extension did not, of course, in any other way effect 
or diminish the percentages payable to Uline. but only effected a recoupement 
to Sportservice of the rental being prepaid by it for its leasehold. ) 

Uline at first agreed to this proposal provided, however, that 
it could terminate the period of the automatic extension and renewals by 


paying to Sportservice any recouped balance of its costs of such improvements 
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at any time after June 15, 1947. Sportservice reneged on this condition after 
which, as above stated, Uline by agreement with Sportservice cancelled its 
letter of condition. The agreement was not cancelled, and only its conditional 


acceptance was cancelled. This is clear from the exhibits in this case which 

in finality show the foregoing in sequence, and finally the letter of July 31, 1945, tq 

which the condition had been added, fully clarified by an interlineation deliting 

the condition, initialled by the parties. 
The end result is therefore beyond any doubt, an agreement to extend 


theestate for years into a further estate for years to be measured by the money 
expended by Sportservice in improving the Uline realty. Prior to this crystaliza- 7 
tion the parties were negotiating for an expectant estate to be added to the already § 
existing estate for years. By negotiation and with a meeting of the minds, Uline 
after August 11, 1945, granted to Sportservice and Sportservice accepted, an 
expectant estate, measured as a term for years, not subject to termination by 

the grantor without a reservation in its creation on terms acceptable to both 
grantor and grantee. 

Title 45, Section 814, Code, supra, states in regard to an expectant 
estate that it shall not be lightly defeated. It is stated: “No expectant estate 
can be defeated or barred by any alienation or other act of the owner of the inter- 
mediate or precedent estate, nor by any cestruction of such precedent estate, 
by disseizer, forfeiture, surrender, merger, Or otherwise, except when such 
destruction is expressly provided for or authorized in the creation otf such expecta 
estate;" 

It seems clear therefrom that when Uline cancelled its conditional 
reservation to terminate Sportservice’s expectant estate for years, and Sport- 
service ripened the same to actuality by performance of its obligations, a new 
estate for years was created which Uline was barred by law from cancelling in 
tne absence of a breach of some condition under its lease by Sportservice, and 
no breach has ever been claimed. 


11 


In reliance upon its agreements with Uline, Sportservice erected 
installations upon the Uline property, the character of which was approved by 
Uline. The stipulated cost thereof was $37,500.00, which the Court below found 
to be reasonable. (Findings of Fact, 7, 8, J.A. 109) : 

On March 7, 1946, about the time the improvements had been com- 
pleted Sportservice advised Uline of the costs of the same. : 

During the next five (5) years, Uline made no protest in regard to 
said costs, and presumably was satisfied with the same. However on May 2, 
1951, a request was made to Uline to assign the rights ot Sportservice, and 
without explanation, Uline endorsed its consent with an interlineation indicating 
that the assignment of rights to which it was consenting "expire June 15, 1951.” 
Obviously had anyone even considered that such rights expired less than two 
months after the assignment was requested, no request would have been made. 

The court below found as a fact that such notation by Uline terminated 
the contract between itself and Sportservice, and thereby determined that Sport- 
service by amortization had recouped $6, 000. 00 of its costs of $37,500.00, and 
had no further leasehold rights after such date, but was entitled to a money judg- 
ment for $31, 500. 00 the unrecouped portion of its expenditures from Uline. 

All of this flies in the face of the fact that Uline, even if its 
position was sound in 1951, took no steps until 1955 to file its suit, and Sport- 
service was permitted to and did continue to occupy Uline's premises at all 
times, paying to Uline continued percentages of Sportservice's receipts. Sport- 
service claims that if nothing else, this was a waiver or rescision of Uline's 
notice of termination, if in fact Uline's effort so to do was ever effective. 

The court below found factually that the contract ‘between the parties 
was terminated on June 15, 1951. 

This conclusion while stated to be a finding of fact is actually a con- 
clusion of law, and appellant believes an erroneous conclusion of law for the 
following reasons. The court below confused "Estates for Years" with "Estates 


from year to year." The legal incidents adherent to such estates are vastly dif- 


ferent and of great importance. 
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The court below in its memorandum stated: 


"Obviously the estate created (by virtue of the erection 

of improvements under the letters of July 31, 1945,and August 

2, 1945) was not an estate for years as such estate is defined 

in Sec. 818 Title 45 District of Columbia Code, 1951 edition. 

The parties by their transaction created an estate from year 

to year which is good for one year only. Sec. 819, Title 45, 

District of Columbia Code. * * *." (J.A. 105) 

Tne court then went on to find that by notice to Sportservice on 
May 2, 1951, Uline was effectively terminating an estate from year to year which 
had under Sec. 820, Title 45, District of Columbia Code become an estate at 
sufferance. 

Appellant concedes arguendo that the Court's determination would 
have been correct if its premise that Sportservice was a tenant from year to 
year was correct, since each code section thereafter referred to would apply 


under the circumstances to estates from year to year. 


But when an estate for years is created, it may only be terminated 


for breach of covenant and none herein existed. That this was an estate for 

years clearly appears from the District of Columbia Code, supra, in that it 

was an estate for a determined period of time. It is not necessary that the 
determined period of time be spelled out in the lease agreement itself if it is 
capable of being made certain. Most of our leasehold cases arise in the Municipal 
Court, and therefore most of our appeals cases in such matters are now to the 
Municipal Court of Appeals for the District of Columbia, and therein in Smith's 
Transfer & Storage Company v. Hawkins, 50 A2d 267, the pertinent law is ex- 
pressed as follows: 


"The Code defines an estate for years as ‘an estate 
for a determined period of time, * Code 1940, 45-818: 
However ‘It is settled that an ordinary lease of tenancy 
for years must be certain in respect to commencement, 
duration and termination, or be capable of being made 
certain by reference to some collateral event or thi 
which in itself is certain.' * (Emphasis added 
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Here the collateral event concerned was the construction of 
improvements by appellant and the thing which in itself was certain was the 
cost thereof wnich fixed the term of years to which Sportservice became 
entitled. | 

Admittedly nad Sportservice agreed to Uline's proposed con- 
dition for termination by payment of its unamortized prepaid rental the 
leasehold would have become then one from year to year, and ergo, at 
sufferance as the Court neld, but even then a condition pertained upon 
wnich the parties never agreed but which the Court has now inserted in re- 
verse, namely the repayment of any unamortized expenses to Sportservice. 

In this the Court is rewriting an agreement for these parties. 

Sportservice urges that in 1945, Uline put in motion an unques- 
tionable means whereby Sportservice was invited to benefit Uline by improv- 
ing Uline's property without cost to Uline, to effectively assure Uline of a 
continued income from Sportservice and to by such means automatically 
renew and extend a lease for years. The method proposed was adopted when 
Sportservice proceeded, and the duration of the automatically extended term 
was fixed in March 1946, by letter from Sportservice to Uline and Sportservice 
became a tenant for a new term of years. Worthington v. Serkes, 111 A2d 877. 

If any rights were to have been reserved to Uline to precancel 
the period of extension they were obliged to have been fixed and agreed upon 
at the time of creation of the estate in expectancy, Title 45, Section 814, 

Code, supra. | 


A further very significant factor in the relationship and dealings 
between the parties hereto flows from the following situation. Uline, on May 
2, 1951, when agreeing to an assignment of whatever contract rights then 
existed, stated in reference to said contract, “and which expires June 15, 
1951." 


Appellant asks wherein and by what determination of any known 
fact in this case did the contract expire on June 15, 1951? The court refers 
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to none, and none appears in the record, yet the trial court treated such 
recitation as being a notice to quit sufficient to terminate a tenancy at 
sufferance then existing. Appellee itself apparently at no time thereafter 
considered it a notice to quit, and some four years later had taken no action 
in Municipal Court wherein the same should have been taken to regain 
possession of its premises if that was what it desired. 

It would even appear that it was not until shortly before filing 
its suit herein did Uline really, and seriously consider an effort to terminate 


Sportservice's vested rights. In its complaint, Uline alleged, Paragraph 9, 
"Plaintiff desires to terminate the contract and on or about May 19, 1955, 
notified the defendants of such desire. Defendants in reply have denied the 


right of plaintiff to terminate the contract. "' Uline well knew that its 
acceptance of rental payments after May, 1951, rescinded any effect which 
the then purported notice of termination carried. Shapiro v. Christopher, 
90 U.S. App. D. C. 114, 195 F2d 785, Williams v. Tencher-Walker, Inc. , 
125 A2d 58. 

From consideration of all of the foregoing, Sportservice urges 
that error existed in the Court's determination cancelling out its estate for 
years as of June 15, 1951. 


CONCLUSION 


In conclusion hereof appellant submits that the principles of law 
upon which it relies are clearly established in this jurisdiction by the Code of 
Laws for the District of Columbia, and by the admittedly few decisions, but 
that such principles with equal clarity establish that at the inception of their 
relationship in 1941, appellant and appellee engaged in an endeavor which 
established appellant as a tenant for years upon appellee's premises, that their 
subsequent dealings resulted in an automatic extension of sucli relationship 
which demands the support of this Court. 


15 
| 
Accordingly, the judgment of the Court below terminating such 

tenancy as of June 15, 1961, should be vacated and set aside; concurrently 
and concomitantly therewith the judgment for appellant against appellee for 
$31, 500.00, should likewise be vacated and set aside, and the Court below 
should be directed, to enter a new judgment fixing appellant's rights of 
tenancy to December 15, 1982, when its expenditures for improvements 
to appellee's premises will have been fully amortized, such rights being 
always, of course, subject to all remedies flowing from any breaches 
hereafter occurring or to mutual rights of termination and the like. 

Respectfully submitted, 


HARRY L. RYAN, JR. 


815 Fifteenth Street, N. W. 
Washington 5, D. C. 
Attorney for Appellant. 
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that they were either true copies of documents or authentic documents. 
MR. DULANY: That was my understanding also. There is no use be- 
laboring a point that has been determined. 
THE COURT: Let us proceed upon that understanding. 
MR. BRADFORD: I was merely going on the refreshing of his recol- 
lection, sir. I will go on that angle of it. | 
THE COURT: That is right, yes. 
BY MR. BRADFORD: 
Q. Now, directing your attention to a time poet weeks after -- 
I refer to a letter dated August 2, 1945, Mr. Uline, marked Plaintiff's Exhibit 
Number 5 -- A. Will you please mention the year? 
Q. August 2, 1945. A. Thank you. 
Q. Plaintiff's Exhibit Number 5. And this is the letter read in 
full by your attorney, signed by you, and addressed to Mr. Jacobs, SEEPS 
Inc. , Hurst Building, Buffalo, New York: 
"Dear Lou: 
"We are enclosing herewith signed contract as per your 
request but have added the following: 
"Hf Uline Arena wishes to discontinue contract, they may 
do so by paying to Jacobs Brothers the unamortized part of 
expenditures after June 15, 1947. 
“This was explained to Charlie and is only fair to us but 
as stated before, hope it won't mean anything for, as far as we 
are concerned, we are satisfied with the services and no doubt 


will continue as long as we have an arena. 
‘Will see you Sunday in New York. 
"Sincerely yours, 
"M, J. Uline." 
With a note underneath dated August 11, 1945, in pen: 
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“This letter cancelled out by M. J. Uline.and L. M- me wo 

Signed: ‘Lou M. Jacobs" and "M. J. Uline. we ers 

Does that refresh your recollection? A. I remember the: Jeter. bat J do: : 
not remember the signing off. I don't remember that: I know nothing’ about it. 
I tried hard to remember that. I can't remember it at all. You mean my full 
name is signed to it? 

Q. Yes, sir. 

MR. BRADFORD: Your Honor, I would like the clerk to mark these De- 
fendant's Numbers 1, 2, 3, and 4 for identification. 


(Copies of blueprints were marked 
Defendant's Exhibits Numbers 1,. 2, 3, 
and 4, respectively, for identification. ) 


BY MR. BRADFORD: 
Q. Directing your attention to the time the construction was going on in 
1945 and 1946 in your arena, Mr. Uline, I show you document marked for iden- 
tification as Defendant's Exhibit Number 1, through counsel, and I advise 
counsel that it is a blueprint for the stand designated popcorn and peanuts, 
with the heading, “John Zimmerman, General Contractor, Chicago, Ilinois, 
September, 1945," and ask you this question: Were you shown any blueprints 
or tracings by the contractor on the job during the time the work was going on? 
A. No, sir. 
Q. Now, in an effort to retncals your recollection, the job was nerrorancd 
by the Mohler Construction Company; is that correct, sir? A. That is what I 
understand, yes, sir. 
Q. Is it nota fact, sir, that you recommended Mohler Constnertion 
Company to Sportservice to do the job? A. I recommended several others, too. 
THE COURT: And let's see if he remembers whether Mohler did the job. 
BY MR. BRADFORD: 
Q Do you recall whether the Mohler Construction Company was the con- 
struction company that actually performed the work? A. I think they were, yes. 
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Q Can you tell us approximately how long they were in = arena 
doing that work, sir? A. I can't. 

Q. Is ita matter of months? A. I don't know. ‘I doen't know. 

Q. But you recall that, the Mohler Company did that work, sir? A. Yes. 

Q. Allright, now, during the time that the Mohler Company did that 
work, is it not a fact that representatives of the Mohler Company showed you 
plans, tracings, and blueprints almost daily? A. No, sir. : 

34 Q. And is it not a fact, sir, that before any work went into your arena 
property, built or constructed by Mohler Corporation, representatives of Moh- 
ler Corporation first showed the plans to you, sir? A. No, sir. 

Q. Are you familiar or acquainted with, sir, a gentleman named Charlies 
Humphreys? A. No, sir, I don't know him. I never saw him that I know him. 

Q. For identification, sir, he was the senior partner with Mr. Mohler 
in the Mohler Construction Corporation. If I tell you, sir, that Mr. Humphreys, 
if called to the stand here, would testify that almost daily he delivered blueprints, 
tracings, and conferred with you daily in your office and in your arena lobby 


where the work was going on, would you affirm or deny that statement, sir? 
A. Then I will tell you he was a liar. : 
Q. Ihave marked, Mr. Uline, four blueprints, Defendant's Numbers 1, 


2, 3, and 4, and rather than go into them individually, I will put it this way: 
Within yor office, or within the arena lobby while the work was going on, 
were you ever apprised of the extent, type, and scope of oe going on in 
your own building? A. No, sir. 
Q. In other words, sir, you are telling this Court that the alterations 
went on without your knowledge or notice; is that what you are telling this Court? 
A. Yes, sir, Iam telling him that because it was entirely in this space that 
they had, 
Q. The space, sir, is also in the main lobby of your ballin, is it not, 
sir? A. Yes, sir, but it is laid out for the concession. 
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Q. AndifItellyou, sir, that Mr. Humphreys, the senior partner of the 
Mohler Construction Corporation will advise this Court that he was queried 
by you, questioned by you, on several occasions with regard to the work being 
done, and you made several changes or suggested several changes, would you 
affirm or deny that? A. I would still say he is lying. 

Q. In other words, no representative from the Mobler Construction 
Corporation ever conferred with you in any way, shape, or form; is that your 
testimony? A. Correct, that is right. 

Q. And your testimony in this Court is that as owner and operator of 
the Uline Arena you never saw or knew what went inthere? A. Isaw some- 
thing was going in there but I never was inside of it or paid any attention to it. 
It was none of my business. I was under the impresgion they were doing it free. 

36 Q. You were under the impression who was doing it free, sir? A. 
Charlie Jacobs. Of course, he was only replacing what we had there. 

Q. Mr. Uline, I want to be entirely fair, and counsel by stipulation to 
your signature on documents that were found in the files have stipulated to the 
admittance into evidence here of certain letters, which indicate that you agreed 
that the money Sportservice paid for this construction was to be repaid to 
Sportservice by, one, for every thousand dollars, they were to get a one 
year extension of the contract. A. I told you once before -- 

MR. DULANY: Iobject to that, Your Honor, in that the paraphrasing of 
that contract is incomplete. It is in the form of a hypothetical question. Unless 
all of the elements are in, it is not a true question. The agreement calls for 
considerably more. It also states that the improvements put in will be the 
improvements that he directs, as well as the amortization rate. 

MR. BRADFORD: I merely did not want to go through and read the entire 
letter again, sir, for the Court's time, but I tried to brief it down to save time. 
As I understand it, the testimony of Mr. Uline, without any reservation, is 
that he never received any indication whatsoever from representatives of the 

contractor or the concessionaire of any type of installation, of any type 
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of construction, and he didn't know what was going on in there. Iam merely asking, 


in summing up, was he not aware that we have admitted in evidence without formal 
proof certain documents that indicate otherwise; that he did enter into an agree- 
ment during this time, which purely speaks for itself, that for every thousand 
dollars spent, the contract was to be extended for one year, Your Honor. I 
don't want to belabor the point, but reading the entire letter = again is just 
duplicating -- 

THE COURT: The objection will be overruled. If Mr. Dulany later wants 
to bring out other matters in the letter, he will have the opportunity to do so. 

BY MR. BRADFORD: | 

Q. Would you answer that, sir? 

‘THE COURT: I think it will have to be read. 

(Pending question read by reporter. ) 

THE WITNESS: As I told you before, I knew nothing of that stipulation until 
they showed me the inventory, to which I objected very strongly. 

MR. BRADFORD: If Your Honor please, I would like the witness to be 
asked respectfully ~~ I realize that it is ten years ago and I am not trying to 
be difficult. I would like a responsive answer to that particular question. 

THE COURT: Do you have the question in mind? | 

THE WITNESS: What was the question? 

MR. BRADFORD: I will ask the reporter to read it again, sir. 

THE COURT: I think perhdps he understands what was read but perhaps 

doesn't remember the question part of it. 

MR. BRADFORD: That is right, sir. Hf we read it again, I think it 
might help him. 

(Pending question previously read by reporter was read again as follows:) 

"Q, Mr.. Uline, I want to be entirely fair, and counsel by 

stipulation to your signature on documents that were found in the 

files have stipulated to the admittance into evidence here of certain 

letters, which indicate that you agreed that the money Sportservice 
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paid for this construction was to be repaid to Sportservice by, 

one, for every thousand dollars, they were to get a one year 

extension of the contract. " 

MR. DULANY: object. That isn't quite a question. 

THE COURT: That isn't quite a question. 

MR. BRADFORD: It was not, sir. I will put it this way, if Your Honor 
please. Tam not sure whether we got the exact one in there, but I will rephrase 
it. Iknow what we are driving at. 

THE COURT: That is right. 

BY MR. BRADFORD: 

Q. Mr. Uline, there have been admitted in evidence, sir, without contest 
certain letters that I have designated here by plaintiff's exhibits, two letters, in 
July, 1945, indicating consent on your part, sir, to an agreement with Sport- 
service, the concessionaire, which indicates that for every thousand dollars 
spent by Sportservice Corporation, the contract or the lease was extended for 
a period of one year past 1947. Now, you have testified that you have no recol- 
lection, if I recall your testimony correctly, of these letters. 


Now, does this refresh your recollection when I refer to the fact that these 
letters have been admitted, and admittedly by counsel you signed them -~ does 


this refresh your recollection as having signed and agreed to such an agreement? 
A. The only recollection I have is the agreement that I corrected stating reserv- 
ing the right to take over whenever we wanted to, if we paid the difference. I 
can't quote it now exactly. That is the first one that I got into. I don't know. 
That is the first time I realized what they were trying to do. 

@ You have referred to, Ibelieve, the letter of August 2, 1945, which 
is the letter cancelling out the arrangement whereby Uline Company could 
buy out the unamortized portion? A. That is the letter. 

Q. Youare referring to that? A. Yes. 

Q. Now, that was August 2, and that was only -- lam only asking concern~- 
ing the previous month, Mr. Uline, and Iam asking you to search your memory 
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back one month prior and determine if you can give us and The Court your 


independent knowledge and memory now that we have both read -- Mr. Dulany 
and I have both read these things to you -- and can you tell this Court that 

you agreed with the Jacobs Brothers, concessionaires, to enter into such an 
extension of your contract one month prior there to? A. I cannot, sir. 

The only one I remember is that because I wrote that in that letter by hand. 

If you have the original, you can see it. That is written in by hand. - That is 
the reason Iremember it. It is with pen and ink. 

Q. Now, to get back to your discussions with Charles. Jacobs, you stated 
on direct examintion that the concession stand in 1940 and 1941 that you operated 
was in much better condition and a much better stand than the one that was placed 
in there later. A. That is correct, yes, sir. : 

Q. That is your testimony? A. Yes, sir. 

Q. Now, to refresh your recollection, do you recall that that stand 
consisted mainly -- the first stand that you operated consisted mainly of a 
soda fountain type arrangement? A. No, sir. Everything was in there. 

And the stuff that was in there, they are still using it. : 

Q. Was there a soda fountain in that first one? A. No, sir. 

Q. You deny that? A. Idenyit. There was no ee fountain in there. 
I deny that. 

Q. Now, you have also stated that no instructions were given -- this is 
on your direct -- no instructions were given by you to your staff or anyone else 
to determine the cost of this new installation going in in about 1945? 

MR. DULANY: I don't believe there is any testimony on that on direct. 

MR. BRADFORD: I have a note -- Iam not infallible -- but no instruc- 
tions were given to the staff to determine -- he said that ae the same time he 
said he didn't think there would be any cost. 

MR. DULANY: No, sir, Iam sorry, I don't believe that was in. 

THE COURT: If not, you can ask the direct question. 

MR. BRADFORD: Right, sir. : 
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BY MR. BRADFORD: 
@. Did you give any instructions to your staff to determine the costs 


of the installation which was being built by the Mohler Construction Company 
in 1945 and 1946? A. No, sir. I can't remember. I didn't think it was any 
of our business. 

Q. Did you make any effort to determine the extent, scope, and cost of 
the construction work going on in your arena in 1945 and 1946? A. No, sir. 

Q. Now, when you stated that you didn't think there would be any cost, 
is it a fair statement to state that you meant there would be no cost to you or 
to the Uline Company? A. Correct. 

Q. You knew then, did you not, that the Sportservice organization, the 
Jacobs Brothers then but now the Sportservice organization, were to pay for 
it; is that correct, sir? A. I suppose so. Somebody had to pay for it. 

Q. Right, sir. Now, did you understand that this was to be a gift to 
you, free? A. I understood it was just a replacement of what we had in 
there because he wanted to build a model stand, as he told me, and he says 
the stand was his idea. 

Q. Now, another attempt to refresh your recollection on Mr. Humphreys:} 
Shortly prior to the construction work done by Mohler Construction in 1945 
on your property, do you recall Mr. Humphreys being asked by you to design 
certain seating arrangements? A. Certain what ? 

Q. Seating? A. Feeding? 

Q. A layout for seating, where people sit. You wanted additional seats 
in the arena on the lower level, and Mr. Humphreys performed a certain service 
in designing a new seating arrangment, which was never ~~ there was never any 
culmination. A. I don't know anything about it. I don't know Mr. Humphreys. 

MR. DULANY: Iobject. It has nothing to do with this. 

MR. BRADFORD: I admit as far as this case is concerned, yes, but 
collaterally, Your Honor -- : 

THE COURT: He is trying to recall his recollection of the witness, I 
take it. 

BY MR. BRADFORD: 


49 

Q. And that Mr. Humphreys had been in your office and in your arena 
prior to the time Mr. Humphreys came in with the Mohler Construction 
Company? A. No, sir, I don’t recoliect Mr. Humphreys ever being in my 
office. 

Q Now, -eferring your attention, Mr. Uline, to Plaintiff's Exhibit 
Number 6, which you have heard your attorney describe as an ozalid copy of 
a letter of March 7, 1946, which is a letter sent to Mr. M. J. Uline, the 
M. J. Uline Company, 3rd and M Street, Northeast. It is signed by Jacobs 
Brothers, and on this ozalid copy there is no signature. And to the left in 
the initial space there is "CJ" by "CS." And the letter says: "Dear Mr. 
Uline, we herewith submit summary of expenditures for improvements, 
equipment, uniforms, et cetera at Uline Arena in accordance with our letter 
dated July 31, 1945" -- and I won’t read ail the detail to save time that your 
attorney read, but in the summary from the Mohler Construction Company 
is "John A. Zimmerman Chicago Stainiess Steel; Materials purchased for 
cash; Miscellaneous Expense; and Equipment purchases and replacements. " 
The total is $39, 388. 04. 3 


Then it states: “Original invoices, bills, payrolis, etc. covering 


these expenditures will be made avaiiabie for your inspection upon request. 

And further: "In the event we do not hear from you to the contrary 
we shall understand that this fulfills the terms of agreement on our part to 
be performed and constitutes renewai of concession contract in accordance 
with said letter of July 31, 1945. Your acknowledgement at your earliest 
convenience will be appreciated. Respectfuily submitted, Jacobs Brothers. " 

Now, does this in any way refresh your recollection that you received 
the original of this letter in the ordinary course of the mail at any time? A. 
No, sir, I don’t remember the ietter. : 

Q. Do you ever recall seeing this ozalid copy? A. I don't know what you 
mean by "ozalid. " 
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Q. All right, do you recall seeing a duplicate of the original in 
your files at any time, sir? A. No, sir. 

Q. Now, do you remember Mr. Dulany reading -- I believe you do 
and if you don't I will try to again refresh your recollection by reading 
Plaintiff's Exhibit Number 10, Letter of May 31, 1951. k isa letter to 
M. J. Uline from Frederic J. Bali. And in that letter -- it is a letter of 
transmittal -- a number of enclosures were attached, ten in number. And 
the second enclosure is marked as summary of expenditures dated March 
7, 1946. 

Iask you after May 31, 1951, did you ever see a duplicate of the 
letter of March 7, 1946? A. No, sir. 

46 Q. Ibelieve you stated, Mr. Uline, on your direct testimony, sir, 
that you had never been back in the concession area. Task you have you 
ever been prevented from going in there at any time? A. As far as I have 
ever been has been right just to the door, and only with permission from 
the manager. 

Q. Has anyone ever denied you admittance to the concession area? 
A. No. Idon't think I have been in there more than a half a dozen times 
all during that time. 

Q. Has there ever been any announcement or information of any kind 
to you that you couldn’t come in there? A. No, but it was always locked. 
We had no key to it. 

Q During the times that it was in operation and open, were youever 
told that you could not come in there, sir? A. No. It was always locked 
even when it was in operation. There is no way of getting in. 

Q. Allright, now, if I tell you in one of the letters that your counsel 
has read there was a statement -- between you and Lou Jacobs -- the state- 
ment simply said, ‘Will meet you in New York"; would that refresh your 
recollection in any way that during this period we are inquiring about, 1945 
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and 1946 when the construction work went on in your arena, sir, 
that you and Mr. Lou Jacobs -- not Mr. Charles Jacobs but you and Mr. 
Lou Jacobs -- met in New York at any time? A. I told you before that I 
don't remember that. 2 


Q. Well, you stated that you did have some degree of recollection 
about a letter in which you and Lou Jacobs wrote something on the bottom. 
A. No, sir, I did not state that. 

Q. Allright, sir, then that was not your testimony. 


Do you recall you and Mr. Lou Jacobs meeting outside of Washington 
at any time to confer on this particular subject, sir? A. No, sir. 

Q. Would you be prepared to deny that you had ever met Mr. Lou 
Jacobs outside of Washington and discussed certain terms of this contract? 
A. I don't deny that I met him at different meetings in New York and else- 
where, but not ever to discuss our affairs because whenever I had a chance 
I didn't travel in his company. 

Q. Now, due to the fact that your recollection may be 2 little dim 
because of the long period of time -- and it is a long time, sir, in all fair- 
ness and it is difficult to remember back that far -- you have available on 
your staff several people who could help us and help The Court determine 
certain facts; do you not, sir? For instance, you have an executive vice 
president, Mrs. Rothgeb Stine? A. Yes. 

Q. She has been with you how long, sir? A. 25 years. 

Q. She was with you all during this period we are inquiring about from 
1941, during 1945 and 1946? A. Yes, sir 3 

Q. And she may be able to help us in certain things; is that right, sir? 
A. No doubt she will. 

Q. Now, another member of your staff, who was a Mr. Livingstone; 
who was he? A. He was just a front man. He is dead. 

Q. If Itold you that during this period of time in 1945 that Mr. Living- 
stone was your arena manager and that he addressed certain letters to the 
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Jacobs Brothers organization as manager, would you admit or deny that, 
sir? A. Idon't know. I wouldn’t know what he did, but he was not 
manager; just a front man. 

Q. He was afront man? A. Yes, just to meet people that had com- 


plaints. 
Q. And that also a Mr. Robert Foster addressed letters from the Uline 
Company to the Sportservice Company; who was Mr. Foster? A. Mr. Foster 


is my grandson. 

Q. What was his title and job, if any, in your Uline Company? A. 
Arena manager. 

Q. Arena manager. How iong was be arena manager, approximately? 
A. I don't know. | You would know as well as I do. He is your friend. 

Q. Right, sir, that is true. 

Can you give us an idea how long? A. A couple of years. 

Q. Is it nota fact, sir, that your relationship with the management of: 
the Jacobs and Sportservice concession was on a very friendly basis for ten 
years; is that not correct, sir? A. The only person that I saw was Charles 
Jacobs about possibly every two or three months, and Lou Jacobs not more 
than a half a dozen times all during that period, so our relations couldn't 
have been very friendly. I was never in their office. 

Q. Is it not a fact, sir, that you were advanced as much as $13, 000 
from time to time because of this friendly, informa! and very close relation- 
ship between the two of you? A. That is not true and you know it. 

Q. If I would show you correspondence and promissory notes, all of 
which have been repaid, to refresh your recollection that the Uline Company 
borrowed without interest as much as $13,000 during this -~- A. That is a lie. 

MR. DULANY: Iobject. It is irrelevant. 

BY MR. BRADFORD: 

Q. You state that is not true. A. No, sir. 

MR. DULANY: I object to that. 
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THE COURT: The answer may stand. 

MR. BRADFORD: That is all, Your Honor. 

THE COURT: Anything further, Mr. Dulany? 

MR. DULANY: If Your Honor will indulge me a moment. Did the last 
question and answer stand? : 

THE COURT: Yes. 

MR. DULANY: Mr. Reporter, would you read back the last question 
and last answer? I didn't hear it. | 

(Last question and last answer were read by reporter) © 

REDIRECT EXAMINATION 


BY MR. DULANY: 
Q. Mr. Uline, I will ask you did there ever come a time when the Uline 
Company received an advance from the Sportservice Company? A. Jacobs 


Company advanced us $10, 000 once on the moneys we received from the conces- 
sion. That, of course, was paid up because they took all the money that was 
coming to us -- paid up in about six or eight weeks. 
Q. Isee. A. Then another time they give us another $10, 000 under 
the same conditions but charged six percent interest, and that was taken out 
the same way. 
Q. All of those loans have been -- A. Just advances. | 
Q. All of those advances -- A. Never anything else, not a note signed, 
nothing. They never did anything for us, except trying to get us into trouble 
at one time, yes. . 
Q. Have all advances been repaid in full? A. They took it out to pay it. 
MR. BRADFORD: Object, Your Honor. | 
MR. DULANY: I have no further questions. : 
MR. BRADFORD: For the record may I state, Your Honor, it is not the 
position of the defendant that any moneys are due and owing. All have been repaid. 
THE COURT: Yes. That will be all, then, Mr. Uline. 
THE WITNESS: Thank you, Your Honor. 
(Witness withdrew from stand. ) 


Thereupon -- 
ELIZABETH ROTHGEB STINE 
was called as a witness on behalf of the plaintiff and, after being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. DULANY: 

Q Will you state your full name? A. Elizabeth Rothgeb Stine. 

Q And your maiden name was Elizabeth Rothgeb? A. That is correct. 

Q. How long have you been empioyed at Uline Arena? A. 24 years this 
coming April. 

Q What is your present position? A. Executive vice president. 

Q How long have you heid that position? A. Approximately six or 


eight years. I don’t recall exactly. 
Q. Do you recali your position before that time? A. Secretary of the 


corporation. 

Q. Were you also secretary for Mr. Uline or not? A. Yes. 

Q. Referring now to the manner in which mail was handied when it came 
into the Uline Office, did you have anything to do with that? A. Yes, I received 
the mail. ; 

Q. You received all the maiiand~- A. And distributed the mail, yes. 

Q. Did you open the mail when it came in? A. Asa rule, yes. 

Q What did you do with it after you opened it? A. Put it on Mr. Uline’s 
desk or gave it to the other people. 

Q. Gave it to the other -- A. Other employees. 

Q. Depending on what type of mail it was? A. Yes. 

Q. I show you now what is known as Piaintiff's Exhibit Number 6 and ask 
you if you can identify that? A. Yes, I have seen the letter before. 

Q. When did you first see it, if you recali? A. When Fred Ball sent 
this copy or a similar copy. 


55 


MR. BRADFORD: I can't hear you. 

THE WITNESS: When Fred Ball sent a copy or this copy to our office. 
I think it was in 1951. 

BY MR. DULANY: 

Q. Do you recall ever having seen the original of the letter of which 
that is a copy, unsigned copy? A. No, I do not. 

Q. Do you recall ever having seen prior to 1951 any statement from 
Sportservice or from Mohler Company with regard to the expenses of the 
alterations in the arena. A. No. 

Q. Does the M. J. Uline Company have, or have they had since you 
have been with them, any equipment for making that type of a copy known as 
an ozalid copy? A. No, we do not. 

Q. Do you ever have work sent out to be copied and iit in that fashion ? 
A. No, we have photostatic copies made; not like this. 

Q. Iask you if you during negotiations of this case -- 


MR. BRADFORD: Pardon me, Mr. Dulany. We will admit that copy 


came from our office. As Your Honor pointed out, there are very few places 
that make ozalid. We did and that is where it came from. There is no contest. 

BY MR. DULANY: 

Q. Did you at any time see any of the blueprints or plans pertaining to 
the construction or the alterations in the concession area? A. No? 

Q. Did you ever see any cost estimates? A. No, I did not. 

Q. When did you first learn, if you can recall, the cost of these altera- 
tions as now claimed by Sportservice? A. Not until we started negotiating for 
a new contract. I believe it was in 1951. 2 

MR. DULANY: Will Your Honor indulge me a moment? No further 
questions, Your Honor. | 

CROSS EXAMINATION 

BY MR. BRADFORD: 

Q. Mrs. Stine, you keep the office records of correspondence for the 
Uline Company; do you not? A. Yes. 
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Q. And you have done that for how many years? A, 24. 

Q. 24years. What did you do with this ozalid copy which you just 
testified came to you in 1951? A. Put it in the file. 

Q. Do you recall your deposition on Friday, December 2, 1955? A. 
Yes. 

Q. When I asked you if you had any recollection of a letter of March 7, 
1946, and a registered letter return receipt coming into Uline Arena in the 
ordinary course of the mails; do you recall that? A. Yes. I bad no knowledge 
of it. 

Q. You had no knowledge of it? A. That is correct. 

56 Q. Did you place this letter that you say you got, the ozalid copy, in 
1951 in your files? A. The reascn we got that copy was because we were 
negotiating with Ball for a new contract and we wanted to know how much money 
had been spent. 


Thereupon -- 
CHARLES JACOBS 
was called as a witness on behalf of the defendant and, after being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BRADFORD: 
* x * a * * * * 
Q. Your name is Charles Jacobs, sir? A. That is correct. 
Q. And what is your occupation or business, Mr. Jacobs? A. Iam in 
the concession business. 
Q. Now, are you one of the original Jacobs Brothers? A. Iam. 
Q Now, how long have you been in the concession business? A. Over 
fifty years. 


x* * *© © © & & * 


91 Q. Now, in the course of your duties, did there come a time when you 
bad occasion to confer with the owner of the Uline Arena, the plaintiff in this 
particular case? A. Yes. 
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Q. Now, when was that, if you can first recall? A. Well, we took 


it over -- I think -- in 1941. 
Q. Now, from 1941 when your company took it over, can you describe 


for the Court the type of operation that your company took over? What was 
there? A. Well, to my recollection, on the main lobby there was a large 
stand. To me, it looked more like a soda fountain and luncheonette. Of 
course, we do operate sodas and fountains and luncheonettes at airports. 
To me, that looked about the same. And that is not the kind of proper layout 


for concessions. 
** * x * *x* * * * 

Q. Allright, sir. Now, did you observe this condition at the Uline 
Arena concession after your company moved in? Did that exist, this lack of 
fast service you just described? A. Yes. 

Q. Now, did there come a time when you had personal conferences with 
Mr. Migiel, better known as Mike, Uline, the gentleman seated right here, sir? 
A. Yes, I was up to see Mike a number of times. | 

Q. You have conferred with Mr. Uline a number of times? A. A number 
of times. I have seen him when I come there. 

Q. Would you describe your relations, to the Court, with Mr. Uline at 
this time? It has been several years after you entered into the concession at 
the arena? A. Would you identify the time, sir. 

Q. Allright, from 1941, when you first went in, up until 1945. How 
were your relationships with Mr. Uline? A. Always good. 

94 Q. How are they now? A. They are still good. We talked together yester- 
day. 

Q. How have they always been, ever since you moved in? A. All right, 
fine. Never had any arguments with him. 

Q. Did there come a time in your conversations with Mr. Uline that a 
discussion was held relevant or concerning changing the concession stand in 
the arena? A. That was in 1945. 
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Q. Will you describe that, please, to the Court? A. I saw Mike and 
I told him the layout is wrong because they only had -- to my recollection -- 
one griddle. We had to put stock pots in certain locations because the girls 
would be able to work fast. And to get proper coverage in any concessions, your 
hot dog business and your drink business is 75 per cent the money taken in. And 
I told him if that is taken place, we will do a better business and we will raise 
our per capitas, and which we have done. 


Q. By “per capita," you mean ~~ A. Persons coming into the arena. 


We can’t control the events.or the crowds or the weather. We only control 
the public there to get the correct per capitas, and getting per capitas correct 
is having the proper layouts. 

Q. Then, your service is to the public in the Uline Arena. A. Yes, and 
I told him that the per capitas were better after we made that change. 

Q. Now, was such a change suggested by you? Was such a change dis- 
cussed? A. Yes. 

Q. When you and Mr. Uline met -- do you know about when that was, 
approximately in 1945. A. I think it was in March. I just can't remember. 

Of course, we had to start early to get the stand finished. 

Q. Do you recall, during that conversation with Mr. Uline when a change 
was mentioned, who was to pay for the cost of the new construction, if any? 

A. Ispoke to Mike Uline and I told Mike that I was willing to do the construction 
and for every thousand dollars I spent, I get a year -- for every thousand dollars 
I spent because at that time the arena -- well, Mike -- I don't think could afford 
to do those things, because he told me he couldn't afford to do it. And Iwas 
willing to do it under that arrangement. I want to be sure about that thousand dol- 
lars -- maybe I don't have the right to say this, but I know that I told that to Mike. 
That is the truth. I told him that. 

Q. Allright. Now, when you say, "For every thousand dollars, I geta 
year's contract, " you mean that your company <~ A. Yes, the company -- I 
mean when I say "myself, " I mean the company. 

Q You mean your concession company? A. Yes, sir. 

Q. Inother words, the contract would extend a year; is that correct ? 
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A. That is correct. 

Q. For each thousand dollars spent for the construction of the new altera- 
tion? A. That's correct. 

Q. Allright, sir. Now, did Mr. Uline agree to this? A. Yes. 

Q. And was this in a personal conversation with him? A. I spoke to him. 

* * * *&©* * © *€ * 

BY MR. BRADFORD: 

Q. Now, was the actual cost of the installation in the pe? discussed 
between you and Mr. Uline? A. Never, no. 

Q. Was any limit of cost ever placed upon the installation by Mr. Uline? 
A. No. 


Q@. He mentioned no ceiling? A. No, he didn't. 

@. Now, did you advise Mr. Uline that he would be kept advised of the 
cost of the construction? A. Not to my recollection. 

Q. Did you tell Mr. Uline that you would have him tied in or work in 


liaison with any particular people who would do the construction? A. I told 
Mr. Uline that I have a layout man by the name of John Zimmerman, who under- 
stands my layout work, and he'll tie in with Mr. Uline because I'm on the road. 
Q. What do you mean by the words “tie in"? By that, do you mean work 
with? A. Work with him. 
Q. Where is Mr. Zimmerman from? A. Chicago. 
Q. And he's a layout, what -- A. He's doing that work for us for better 
than twenty years. 
98 Q. Is he a full-time employee of your company? A. No. 
Q. Is he an independent layout -- A. He is independent, yes. 
Q. A designer or draftsman; is that correct? A. He is a layout man. 
* * *« * *©* &© *& * 
CROSS EXAMINATION 
BY MR. CAMPBELL: 
Q. Mr. Jacobs, the conversations that led up to the agreements of 1945 
with Mr. Uline, were they all had between you and Mr. Uline? A. Mr. Uline 


and myself. 
* * * & x = x x 
114 Q. Now, Mr. Jacobs, your own understanding of your agreement with 

Mr. Uline was that for every thousand dollars you spent, you were to get a 
one-year extension? A. That is correct. 

Q. For every thousand dollars your company spent, you were to get 
a one-year extension of this agreement? A. Yes. 

Q. And then your understanding was that every time you put in a new 
counter, you were to get a one-year extension? A. Whatever the cost was. 

Q. E it cost a thousand dollars? A. Yes, that would be ten years. 

Q. And every time you put ina file cabinet, you were to get an extension 
of the cost of that file cabinet? A. A fie cabinet is equipment. 

Q. Well, were you to get it for equipment? A. No, sir. 

Q. You were not? A. I didn’t work -- I worked with him on construction. 

Q. You were not to get it for equipment; is that your understanding? A. 
-Originally it was for equipment also ~- everything in there. 

115 Q. Well, was the agreement of 1945 -- was that to cover a thousand 

dollars for equipment as weil as for other things? A. That I can't recall. 
To be honest with you, I can’t recall. I told Mike -- 

Q. You can't recall that? 

THE COURT: You should recaii it because you are the one that made it. 

THE WITNESS: Here’s the thing -~ I toid Mike, for every thousand 
dollars we spent we get a year lease. 

BY MR. CAMPBELL: 

Q. Every thousand dollars you spent for what, Mr. Jacobs? A.. On con- 
struction, to my recollection. 

Q. How about for equipment? A. Equipment -- not to my recollection. 

THE COURT: Not, you said? 

THE WITNESS: Not to my recollection on equipment. 

BY MR. CAMPBELL: 
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Q. Well then, will you tell me why your company -- for nine years 
after that agreement -- billed Mr. Uline for equipment conte A. Idon't 
know. I can't answer that question. | ; 

116 Q. Well, you told me that the costs that came under this oe were 

submitted to you; didn't you? A. You mean -- 

Q. Didn't you just -- A. On the construction end? 

Q. Yes. A.. On the construction end. 

Q. And you were sending Mr. Uline a letter, which you state was a bill 
or a statement of the amount expended, and that showed a certain amount? A. 
Whatever that amount that he showed me on that. : 

Q. Now, I want to show you what appears to be a Penare of the expenditures 
which your company purports to have made, and charged to Mr. Uline, from October, 
1945, to December 31, 1952. | 


MR. BRADFORD: May I see that, please, Mr. Campbell? 
MR. CAMPBELL: It has already been identified. I am sure you are 


familiar with it. 

MR. BRADFORD: If the Court please, I object to the use of this inventory 
up to 1955. 

MR. CAMPBELL: December 31, 1952. 

MR. BRADFORD: Up to 1952 -- on the simple Poona that the defendant's 
claim is only up to March 7, 1946, as exemplified by the only letter sent and the 
return receipt letter. For that purpose, I will state it is my humble opinion that 
the Court should have all the surrounding facts, but if it is introduced to bring 
out our claims of these amounts -- which are a way beyond in amount and beyond 
in date -- that is not the issue before the Court. | 

117 MR. CAMPBELL: That is not the purpose of the tender, Your Honor. 

MR. BRADFORD: If I may thoroughly understand the purpose of the tender, 
it is to determine this witness's connection with the preparation of this -- or in 
some other way -- I have no objection, so long as it is not used to extend the 
defendant's claim. 
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THE COURT: Yes, if it throws any light on the actual contract or 
the interpretation placed upon it by either of the parties, it should be re- 
ceived. 

MR. BRADFORD: If it does, sir, I would like to see how it could. 

MR. CAMPBELL: That is the only purpose of questioning this wit- 
ness about it. 

MR. BRADFORD: Then, I have no objection on that ground. 

THE COURT: Has that been received before? 

MR. CAMPBELL: No, sir. 

THE COURT: How is it offered? 

MR. CAMPBELL: It is not being offered. I am asking the witness 
about it because it came from his company. 

118 THE COURT: Yes. 

BY MR. CAMPBELL: 

Q. I show you these papers -- which have been identified by counsel 
-- and ask you if you have ever seen any of those statements? A. I can't, 
no. 

Q. You can't tell? A. Ihave never seen these. 

Q. Have you ever seen the originals of those? A. I didn't see 
them. 

Q. Did you have anything to do with their preparation? A. No, I 
didn't have anything to do with that. 

Q. ‘You don’t know anything about it? A. I don't know anything about 
that. 

MR. CAMPBELL: I ask that these papers be narked for identifica- 
tion and we will identify and offer them later, Your Honor. 


(List of Expenditures was 
marked Plaintiff's Exhibit 
Number 13, for identification. ) 


BY MR. CAMPBELL: 
Q. Now, can you tell me whether it was your understanding that this 
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agreement was to cover anything other than construction costs? A. All! 
know is this: I spoke to Mike Uline abait the construction. I can't remem- 
ber. Maybe I didn't dot the "i" or cross the "t" -- I told him about the con- 
struction. 
119 THE COURT: Wait a minute -- see if you can answer his question. 

BY MR. CAMPBELL: 

Q. Was your agreement with Mr. Uline to cover anything other than 
construction costs? A. Not to my recollection. 

Q. Were the construction costs to be approved by Mr. Uline? A. We 
didn't have any arrangement that way. He didn't even ask me about it. 

Q. There was no understanding between you and Mr. Uline, you say, 
that the construction was.to be approved by Mr. Uline? A. Not to my recol- 
lection. | 

Q. Well, now, when you went back to Mr. Louis Jacobs -- you 
talked to Mr. Louis Jacobs, you say? A. I talked to him at different times 
and I always bring up the subject. I told him what I did with Mike Uline. 
Every time I go in the office, I don't speak to him about Mr. Uline. 

Q. Well, I now show you Plaintiff's Exhibit Number 3, which is the 
letter from Mr. Lou Jacobs to Mr. Uline -- which is a basic agreement in 
this case -- and ask you to look at it. It is dated July 31, 1945. And I call 
your attention -- I would like to read part of it to you, sir. It is from Mr. 
Lou Jacobs to Mr. Uline. 

120 ‘Dear Mr. Uline. 

"In reply to yours of the 18th, as you indicate. Charles Jacobs --' 

Q. Was that you, sir? A. That's me. 

“reviewed with you the procedure followed in other buildings and 

parks where we operate where various improvements are desired 

in the refreshment department, including the installation of new 

equipment and where we are prepared to make such improvements 

in the interest of improved appearance and in anticipation of im- 

proved sales. 


64 


"To follow such procedure, with our agreement of November 
14th, 1941 expiring as of June 15th, 1947, may this instrument 

serve aS an assurance to you that we will definitely proceed with 

such and other improvements and installations of equipment and 

uniforms as you desire and as restrictions and limitations during 
this emergency period will permit, with the understanding that our 
agreement is renewed and automatically extends itself for such 
yearly periods as you are required to amortize at the rate of $1000 

a year, the amounts expended by us for such improvements and - 

installations. " 

121 Q. Now, that sentence, sir, was that in accordance with your under- 
standing with Mr. Uline? A. I don't know word by word -- my brother wrote 
up. 

Q. Well, was it or was it not in accordance with your agreement 
with Mr. Uline? A. My agreement with -- 

MR. BRADFORD: If your Honcr please, I object to the cross exam- 
ination use of “your agreement with Mr. Uline.” This. agreement was pre- 
pared by Jacobs Brothers and signed by Louis Jacobs. This gentleman has 
testified that he is out on the road. What he and Mr. Uline talked about, he 
has described. The fact that at a two week or three week later date, sir, 
his brother -- in his home office and in his absence -- writes up an agree- 
ment which may contain other matters, should not be used to confuse this 
witness. 

THE COURT: Well, this witness has told the Court that he is the 
one that made the original agreement. 

MR. BRADFORD: He told the Court, sir, that the thousand dollars 
for one year was the understanding. The rest of the details, sir, came out 
encompassed in this modification prepared by the office and signed by his 
brother. That is true -- he started it off -- yes, sir, and made the first 
stateme nt with Mr. Uline. But it was then embellished. He never mentioned, 
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I believe, on direct, that he had gone into anything else concerning equip- 
ment. He didn't break down anything. It was -- how were they to get their 
122 money back if they built a new installation. The rest of it was taken 
up by his company. He has testified he is not an administrative officer. He 
has testified he doesn't have much education, sir, and certain words he 
does not understand. This man started peddling on the streets when he was 
twelve, sir, and only went to a few grades of school. I think he has done 
very well, sir. | 
The use of the words "agreement" and "modification" by my good 
friend are confusing to this gentleman. 
THE COURT: I will allow Mr. Campbell to proceed with his examin- 
ation. But be sure the witness does understand the RE used. 
MR, BRADFORD: Thank you, Your Honor. 
BY MR. CAMPBELL: 
Q. If you do not understand my question, Mr. Jacobs, ' iplense let 
me know. A. You explain the language in reasonable words. © 


Q. If you don’t understand any word I use, you let me know. A. I 


will. 

Q. Now, I read to you this first sentence. Is there anything in that 
sentence that was different from your understanding with Mr. Uline. I am 
referring to the sentence beginning "To follow such procedure..." Would you 
like me to read it again? A. I see -- I can read it. 

123 Q. Just that first sentence, now. A. I can't remember word by 
word. Ican’t remember all this stuff. I just can't remember. 

Q. You notice that it refers to the installation -- that is improvement 
and installation -- of equipment. Was it your understanding that you were to 
have an extension every time you spent a thousand dollars for ice cream 
scoops? A. No, not to my recollection. 

Q. You do recall your company billing them for that? A. Well, I 
don't know if they billed them or not. I know one thing, one letter went out. 
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The letter that went out that I signed was on construction, which the amount 
was around $39,000. That was construction. That is the letter I signed -- 
that's the one that I mailed to Mr. Mike Uline. 

Q. Is that the one that you understood? A. That is the one I under- 
stood. That is the one I mailed. 

Q. That was only on construction, you say? A. When I got the letter, 
which was $39, 000 for construction, that's the one I mailed to Mike Uline for 
my contract. : 

Q. And you thought it was only for construction; is that your under 
standing? A. That was the letter I mailed, yes. 

124 Q. And that was only for construction? 

THE COURT: He didn't answer your question. 

BY MR. CAMPBELL: 

Q. Was it only for construction that you were to bill Mr. Uline, as 
far as your letter was concerned? A. As far as my letter was concerned. 


Q. Let me show you your letter, Plaintiff's Exhibit Number 6. 
Where is the pink copy? a 
Your counsel has shown you this pink copy. Maybe you would rather 


look at that, sir. 

Now look at the items you billed Mr. Uline for in that letter and see 
if there aren’t items other than construction? A. It says Mohler Construc- 
tion, construction, construction, construction, construction, construction, 
John A. Zimmerman Chicago Stainless Steel, materials purchased for cash, 
miscellaneous expense of $43. 35. 

Q. Now, the next item, sir? A. Equipment purchases and replace- 
ments. v 

Q. That was not construction then, was it? Equipment, purchases 
_and replacements -- that is just what you said was not included, is it? A. 
It might have been equipment used in the construction end. You can get the 
detail of that to show what it is. 
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125 Q. Equipment, purchases and replacements? A. That was marked 
here. I notice that here. 

Q. Yes, all right, sir; your company did bill Mr. Uline for equip- 
ment, purchases and replacement. And billed them in 1951 and 1952, didn't 
he? A. I don't see any dates here. I can't tell you. 

Q. You don't? A. No. 

Q. Now, Mr. Jacobs -- A. 1951 and 1952, I mailed this out in 1946. 

Q. And you don't know anything about what was done in 1951 or 1952? 
A. No. 

Q. Now -- A. 1946. 

Q. I know that letter was in 1946. 

Now, did you tell Mr. Uline how much money you estimated would be 
spent for this construction? A. No. 

Q. Was there an understanding that he would be billed only for such 
construction as he approved? A. No, he never told me that. 


Q. Again, I show you this letter, which is Plaintiff's. } Exhibit Number 
3 and Plaintiff's Exhibit Number 4, and I call your attention to the fact that 
you are to proceed only with such improvements and installations as you 


desire -- 
126 MR, BRADFORD: If Your Honor please, I again hesitate to object. 
Mr. Campbell, perhaps I can do it this way and avoid an obj ection. 

I would like him to show the Court that this witness has actually seen 
that letter or participated in negotiations that brought about that letter modi- 
fication. agreement. 

I think the testimony will show that he did not; that he is not familiar 
with that letter, himself; that he did his job and went on out. He knew later 
that such a letter was prepared. He was not one of the negotiators. 

MR. CAMPBELL: He has testified the only eon Your Honor, 
that were had in this contract were had by him. 

THE WITNESS: I spoke to Mike Uline. I told you about it. I spoke 
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. to Mike Uline. 

THE COURT: Objection is overruled. You may proceed. 

BY MR. CAMPBELL: 

Q. This letter, Plaintiff's Exhibit Number 3, says, Mr. Jacobs, 
that you are to proceed only with such construction as the M. J. Uline 
Company desires. Did you know that? A. I didn't see this letter. AI 
know is this -- if I may say it -- I wasn't there, I had a man there to see 
Mike Uline -- to go over with Mike Uline on the things to be done. 

THE COURT: Have you got him here? 

THE WITNESS: Yes, Mr. John Zimmerman is here. 

THE COURT: All right, we will hear from him later. 

BY MR. CAMPBELL: 

Q. Now, Mr. Jacobs, did you tell Mr. Uline that these improve- 
ments would cost around two thousand dollars? A. I didn't give no figure. 
I don’t know. : 

Q. Well, were there any discussions as to figures, whether it 
would be two or three thousand? A. No figures were set at all, no amount. 

Q. Icall your attention, again, to Plaintiff's Exhibit Number 3 and 
I will read to you another sentence: 

"To amplify, if we expend $2000 our agreement will be considered 

extended until June 15th, 1949 --" 

MR. BRADFORD: That is manifestly unfair and I do object most 
vociferously to that, sir. That again, as I did yesterday, is usurping the 
Court's privilege in interpreting this contract. That is the verbiage that 
says hypothetically, if we spend two thousand doliars, our agreement is 
renewed from 1947 two years. to 1949. That is indeed taking Your Honor's 
place in interpreting this contract. How can this witness do that, sir? 

THE COURT: I think you should reframe the question. 

BY MR. CAMPBELL: 

Q. Was there any discussion about two thousand dollars? A. No, sir. 
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Q. Was there any discussion about forty-nine thousand dollars? A. 
No figures. The only thing -- like I told you before. , 

Q. Did you contemplate that you would use this agreement as a ruse 
to extend this contract for fifty years? A. What do you mean EY I don't 
know what you mean by ruse. Tell me what it means. 

128 Q. Did you contemplate that you could use this method of making 
improvements to extend this contract indefinitely for forty or: fifty years? 
A. We improved -- the reason I wanted the improvements -- rather to put 
the improvements over, is to do a better job there; and to do: a better job, 
you have to do the proper construction to increase the per capita of the earn- 
ings. And this I did do after the job was ‘in. 

Q. Did you know that what you were seeking was to extend an agree- 
ment practically to the next century, the Twenty-first century? A. Idan't 
know. I don’t know how long. He was there in the building. He seen what 


was going on. He's in there himself, Mr. Ulineis. He ought to know what 


the cost was gcing on there. 

Q. Was it your understanding that you would have a right to expend 
any amount of money you wanted on these fixtures and thereby, if you spent 
on hundred thousand dollars, extend this agreement for a hundred years? 

A. The job was this -- the job was done. The builder was there. He 
seen what was gaing on. Mr. Uline knew what was going on, and seen it. 

129 Q. You stated that you did not have to get his approval; didn't you? 
A. He told me that and neither one of us took it up. 

Q. Therefore, if you spent one hundred thousand dollars, you could 
get a hundred-year extension without Mr. Uline's consent? A. If it cost 
that job -- you go according to the size of the building, and the stands too, 
with the job to be done there. 

Q. see a aha oo kaos 
even without Mr. Uline’s consent, you could get a TCS extension? 
A. Listen -- for every one hundred dollars - 
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THE COURT: Listen to his question. 

BY MR. CAMPBELL: 

Q. If you had spent one hundred thousand dollars there in improve- 
ments, without Mr. Uline's consent, would you have had a hundred-year 
extension of the agreement? A. For every thousand dollars I spent. 

THE COURT: Now, wait, let us have an answer to his question. 

THE WITNESS: Well, if we spent that much money, we are entitled 

to it. He agreed with me on that. He agreed with me. 
130 BY MR. CAMPBELL: 

Q. And that he would not have to approve the installation? A. Yes, 
sir, he agreed on that too. 

Q. Now, you say you wrote about six letters a year? A. I mean, I 
don't sign six letters a year. Iam very seldom in the office. I am very 
seldom in the office. Anything that comes in important to me -- very little. 
I spend more than seventy-five per cent -- 

Q. You only sign about six letters a year? A. I don't know if I even, 
maybe average that. Maybe -- 

Q. That means one every two months? A. I'm not in the office even 
every two months. I'm away more than that. 

Q. You have a mailbox -- an out-going mailbox? A. That's on my 
desk. I have my own little office there. 

Q. You havean out-going mailbox -- an in-mail and out-mail there-- 
A. Yes, sir. 

Q. Well, don't you think it is possible that if you only wrote six letters 

_a@ year -- one every two months -- that your secretary might have forgotten to 
look in your out-going mailbox? 
131 MR. BRADFORD: If Your Honor please, that is still purely in the 
realm of speculation. Ask him what he did. 
THE COURT: Sustained. 
THE WITNESS: I told you that I didn't take every letter and mail it. 
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BY MR. CAMPBELL: 

Q. You say you introduced Mr. Uline to Mr. Zimmerman? A. Yes, I 
had Mr. John Zimmerman meet Mr. Uline. 

Q. Were you there? A. I was there. 

Q. When you introduced him? A. I'm sure I was there, I expect I 
was there. 

Q. You are sure. A. I think I was there. 

Q. Well, you testified as to what was said. A. I'm almost sure I 
introduced him to Mr. Uline. 

Q. Now, sir -- A. To my recollection now. You know that is a 
number. of years ago too. 

Q. You are not sure about it? A. I won't say positively, but I -- to my 
recollection, I had him meet Mr. Uline. 

Q. Well, now, you testified, Mr. Jacobs, in considerable detail as to 
what you and Mr. Zimmerman and Mr. Uline said to each other. Are you 
sure? A. I was together -- the three of us were together. | 

132 Q. Now, are you sure? A. Positive, the three of us were together. 

Q. I know, but are you sure -- A. I introduced Mr. Zimmerman to — 
Mr.. Uline. 

Q. Are you going to sit there and say that Mr. Zimmerman said these 
things.to Mr. Uline in your presence? Were you there when he said those 
Soe to Mr. Uline? A. I will say this -- 

- THE COURT: No, you must -- 
=: ..’HE WITNESS: Yes, because we were together. 
~ BY MR. CAMPBELL: 

Q. Allthat time? A. Not the whole job, no. 

Q. No, but were you there when these conversations -- that you testi- 
fied -- took place? A. About what? 

Q. Between Mr. Uline and Mr. Zimmerman. Were ee present? A. 


At the beginning, yes. 
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Q. Well, how long, after you introduced Mr. Uline to Mr. Zimmer- 
man, were you there? A. I stayed with them the whole day -- gaing through 
the place. 
Q. Now, where did you introduce him to Mr. Zimmerman? A. At 
Mr. Uline's place. 

133 Q. Whereabouts? A. I don't know if it was downstairs, upstairs, or 
where it was. I introduced them. I must have introduced him in his office -- 
that is the proper way. 

Q. That was in March? A. When I brought him in to the job there. 

Q. It was in March, 1945? A. It must have been. 

THE COURT: No, no, don't say that. Tell him what you know. Don't 
say what it must have been. 

BY MR. CAMPBELL: 

Q. Was it inthe spring? A. I brought him in there -- 

Q. Or was it inthe fall? A. Ican't recall the date. I can't recall 
the date that I brought the gentleman in there. I must -- I brought him in 


before we started the job. We had to have the job finished by 1946. I think 
the job was finished in 1946. 
Q. Now, in your discussions with Mr. Zimmerman and Mr. Uline, 
there was no discussion as to how much this job was going to cost? A. No. 
Q. Mr. Uline wasn't interested in how much it would cost? A. He 
didn’t ask me. 


134 Q. Now, you say you told Mr. Zimmerman to follow through. _ That 

is what you said; didn't you? A. To follow through with Mr. Uline and, also, 
I told him about Mr. Mohler -- yes, to follow through with Mr. Zimmerman -- 
with Mr. Uline. 

Was Mr. Uline present when you said that? A. Yes. 

Are you sure? A. I'm positive. 

I see, all right -- A. I think he was. It was so long ago. 

Did you tell Mr. Uline what you intended to put up there? A. We 
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showed him around. 

Q. Did you tell Mr. Uline what improvements you expected to make? 
A. Yes. 

Q. And did you tell him it would probably cost two or - three thousand 
dollars? A. I did not. 

Q. What was Mr. Zimmerman to do on the job other than to draw 
plans? A. He should tie in with Mr. Mohler -- he was the construction man. 

135 Q. You mean, Mr. Zimmerman was the construction man? A. No, 

Mr. Zimmerman is the layout man. But Mr. Mohler -- somebody from the 
Mohler Company was there -- but he took up most of his work with Mr. Uline. 

Q. Now, Mr. Jacobs, when you wrote this letter that you have identi- 
fied -- this pink letter -- Defendant's Exhibit Number 6, in which you set out 
these construction costs -- after you wrote that letter to -- 

MR. BRADFORD: Objection, if Your Honor please, the testimony 
is that this witness signed the letter. There has been no testimony that this 

witness wrote the letter. We will withdraw the objection if he will state that 
he signed the letter. 

BY MR. CAMPBELL: 

Q. What are your initials? A. Charles. 

Q. When you dictate a letter, do you put your initials on it? A. What 
do you mean, my initials? 

Q. Well, when you dictate a letter -- A. "CJ" it says right there -- 
supposed to be there. 

Q. That means you dictated that letter? A. I mish have told her, 
but not word by word. 

Q. You mean "CJ” does not mean you dictated it, or does mean you 
dictated it? ‘A. I mean maybe my phraseology is sometimes not so good, so 
they frame the letter and I sign it. 

136 Q. I see. Now, after you signed that letter to Mr. Uline, did you 
ever talk over this subject with Mr. Uline? A. Never. : 
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Q. Now, this letter was in March, 1946? A. That is right. 

Q. Now, you have seen Mr. Uline, you say, many times. You are 
good friends. A. That is right. 

Q. And you never mentioned the subject? A. And he never mention- 
ed it to me. 

Q. And you never mentioned it to him? A. And he never mentioned 
it to me. 

Q. Neither of you mentioned it to each other? A. That is right. 

Q. Now, let mecall your attention to the last sentence of that 
letter. Will you read the last sentence, sir? A. You mean "In the event 
we do not hear from you .."? 

Q. No, the last sentence, sir. A. From "Your acknowledgment. .."? 

Q. Yes. “Your acknowledgment at your early convenience will be 
appreciated.” A. That's right. 

Q. You asked Mr. Uline for an acknowledgment of the letter, didn't 


you? A. Yes, I got this (indicating). 


137 Q. Is that what you consider to be an acknowledgment? A. To me it 

is. That is a receipt. 

Q. But you never got a reply, from Mr. Uline, to this letter? A. 
No, this is the receipt. 

Q. You don't know whether he got that? A. I don't know that -- this 
is the receipt. 

Q. You never asked him? A. sith avec cae hie 

Q. You saw him repeatedly? A. That's right, and he never asked me. 

Q. You never said, "Mr. Uline, were these costs all right?" A. He 
never asked me. I never asked him. 

Q. Isee. Now, was this receipt signed by Mr. Uline? A. I don't 
know his signature. 

@. ‘You don't know his signature? A. I don't know his signature and I 
don't think he knows mine. 


165) 


REDIRECT EXAMINATION 

BY MR. BRADFORD: 

Q. Mr. Jacobs, Mr. Campbell's questioning about titty years, 
one hundred years, or a century of years, referring to that particular point, 
and you told the Court what control there was to be on the amount of installa- 
tion in this contract, if any? A. Nothing doesn't say. 

Q. Was Mr. Uline to have been advised of any installation or con- 
struction.as it was developed? A. Never, he didn't ask for it at all. 

Q. Was Mr. Zimmerman or anyone else to advise him of plans 
before.any construction was to be started? A. To tell him what was going 
on there -- he knew what was going on there because he made a lot of 
changes. 

Q. Mr. Zimmerman will speak for himself. You answer my ques- 
tions. If you don't understand them, tell me and I will frame them correctly. 

Now, would Mr. Uline have to be advised of what was being built in 
his place and on his property by Mr. Zimmerman or anyone else telling 


Mr. Uline what was going to be built on his property? A. No. 
Q. . Was there any plan of any kind? A. There was a layout. 
139 Q. Now, who prepared this layout, if you know? A. Zimmerman pre- 
pared the layout. | 
Q. Now, do you know of your own personal knowledge whether that 
layout was ever shown to Mr. See a neerae: OnE on? A. I 
can't answer that. I don't -- 


Q. When you used the words "tie in, " that meant you sed Mr. Zim- 
merman to tie in with Mr. Uline? A. That's correct. 

Q. Will you explain to the Court what a tie-in means. What was Mr. 
Zimmerman supposed to do or tell Mr. Uline with respect to any plans or 
specifications regarding the new construction by tying in? Was he to show 
them? A. He. went around with Mr. Uline. 

Q. All right, could you enlarge on that and help the Court understand 
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what you mean by tie in? You stated that Mr. Zimmerman was to tie in 
with Mr. Uline during the construction. Now, by tying in, do you mean show 
him designs and layouts? 

MR. CAMPBELL: Your Honor, the witness has just testified that 
was not necessary under his understanding of the agreement. 

MR. BRADFORD: I think he is confused on the words tie in. 

THE COURT: Well, let him tell us what "tie in" means. 

140 “=BY MR. BRADFORD: 

Q. Describe, in your own words, what is meant by "tie in," sir. A. 
John Zimmerman made the layout of the stands. 

THE COURT: Now, you answer the question. 

BY BRADFORD: 


Q. What was your use of the words "tie in” with respect to Mr. Zim- 
merman? A. He sees Mike Uline. 


Q. What does he do with Mr. Uline? What does "tie in” mean? A. 


He showed him the plans: 
Q. And that is what you mean by "tie in"? A. Yes, tie in. 
Q. Is that a commonly used phrase in the construction business, or 
ig it your -- A. Maybe it's my English. Maybe it's my English. 
x * * * * * *€ * 
150 JOHN A. ZIMMERMAN 
was called as a witness on behalf of the defendant and, after being first duly 
_ sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BRADFORD: 
Q. State to the Court your full name, sir. A. John A. Zimmerman. 
Q. Where are you from? A. Chicago. 
Q. Chicago, Dilinois? A. Right. 


Q. What is your business or profession? A. Well, Iam a designer, 
general contractor. 
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Q. Designer and general contractor. Have you ever had experience 
with design and construction in connection with concessions? -A. I have -- 
all over the country -- yes. — 

Q. Now, for how long a period of time have you been a designer or. 
layout designer? A. About thirty years. 

Q. Have you had any educational qualifications which have helped 
you in this? Have you been a mechanical engineer? What education experi- 
ence have you had along these lines? A. Mechanical gett and design- 


Q. Did there come a time in the course of your business that you did 
some work on the Uline Arena? A. Right. 
Q. In Washington, D. C.? A. Yes. 
Q. Will you deserthe how that came about and when it was? A. Well, 
I received a call from Mr. Jacobs to meet him -- 
__Q.. First name, please, if you remember? A. Mr. Charles Jacobs 
-- to meet him in Washington. I don't know the date, but it was in about 1945. 


And we met at the Uline Arena in Mr. Uline's office, and we went over.the | 
different locations for stands. And he showed me -- Mr. Uline showed the 
general workings of the ice plant, etc., at that time. 

Q. Was Mr. Jacobs there personally? A. Yes, sir. 

Q. Did he introduce you to Mr. Uline? A. Yes, sir. 

Q. Now, was any discussion held at that time with reference to build- 
ing or. erecting any concession stands on the arena? A. Yes, sir, that was 
the palnt.of me coming in here. 

-. @ Pid. you make any notes oc do anything with refurence to skotches 
See ee Uline? 
A. Yes. 

152 Q. What were they? A. I made the layouts of the different locations, 
the structure, the height, well, in general, the whole location of whatever 
was in these different spots, so that I could make up drawings from that to 
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fit into those locations. 

Q. What did you dothen, sir? A. You mean after leaving the arena? 

Q. Yes, sir. A. I went back te Chicago and made up the plans, made 
up the blueprints. 

Q. I show you a roll of tracings and ask if you can identify that tracing ? 
A. These are my tracings, yes. 

Q. Are these your original tracings? A. Right. 

Q. Can you identify Defendant's Exhibits Numbers 1, 2, 3, and 4 for 
identification, as being blueprints made from your original tracings, sir, 
which you brought? A. Definitely. 

Q. Now, is it customary for the contractor or builder to add some- 
thing toyour tracings or sketches? A. That is correct, sir. 

Q. All contractors do that? A. They add a cross section, or what we 
call drawings, to make it easier for their men to work from. 

153 Q. Who was that contractor, if you know? A. I believe it is a man 
by the name of Humphreys with the Mohler Construction Company -- Mohler 
something -- I don't know whether it's -- 

Q. Did you ever meet him personally on that job? A. Yes, sir 

Q. And conferred with him personally? 

MR. CAMPBELL: Did he say, "Yes"? 

MR. BRADFORD: He said, '"Yes," Mr. Campbell. 

BY MR. BRADFORD: 

Q. Now, describe to the Court what happened after you went back 
to Chicago and prepared these tracings. What happened then? A. Well, it 
was about a month later that I talked to the representative of Sportservice 
in Washington. I told him that I would bring -- 

MR. CAMPBELL: Objection, Your Honor. 

THE COURT: Objection sustained. 

BY MR. BRADFORD: 

Q. Describe just what you did, sir. Did you come to Washington 
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again? Or, did you do anything? A. Yes, I came to OS a 
month later. 
-Q, Did you meet with Mr. Uline.again, sir? A. Yes, sir 
154 ’Q. Did you meet with Mr. Uline on the occasion of that second visit 
back to Washington? A. Yes, sir. 
Q. Was that in Mr. Uline's office or on the premises? Was it on 
the premises? A. I'm:not too sure. 
Q. What did you bring with you, if anything, sir? A. _Tbrougit the 
set of blueprints. 
Q. Did you show these blueprints to Mr. Uline. A. Yes, sir. 
Q. Did you describe to him what the details of the blueprints meant 
in the way of construction? 
MR. CAMPBELL: I object to leading questions, Your Honor. 
MR. BRADFORD: He already said he brought them. 
THE WITNESS: I don't know. ! 


THE COURT: He says he doesn't know. 


THE WITNESS: We went over the general layout and designs. 

MR. BRADFORD:. Wait for the question, sir. 

BY MR. BRADFORD: 

Q. What did you tell Mr. Uline, if anything in connection with the 
blueprints? A. Well, I showed him the blueprints and he was satisfied with 


THE COURT: No, what did you tell him. 

BY MR. BRADFORD: 

Q. What did you tell Mr. Uline, if anything, when you showed him the 
blueprints -- if you can recall? A. I can’t recall. 

Q. Did Mr. Uline make any objection to your plans or blueprints as 
shown to him? A. None whatever. 
THE COURT: Well, you better find out what he said -- what Mr. 
a-Uline said. ; 
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MR. BRADFORD: All right, sir. 

BY MR. BRADFORD: 

Q. What did Mr. Uline say to you when you showed him the blueprints, 
if you can recall, sir? A. All that I could say is he was satisfied. That is 
all I can say. 

THE COURT: No, what did he say? 

THE WITNESS: Well, I can't recall what he said. 

BY MR. BRADFORD: 

Q. Did Mr. Uline give any indication by verbiage to you? 

THE COURT: That meanshe doesn't know what he said. 

BY MR. BRADFORD: 

Q. What did you do after your meeting with Mr. Uline on the second 
occasion in Washington when you showed him these prints? A. I met with 
Mr. Humphreys and gave him a set of prints. 

156-157 QQ. Gave Mr. Humphreys.a set of prints? A. Yes, to figure the job. 

Q. To figure the job? A. That is right. 

Q. Were these tracings or blueprints at that time fully completed 
or was more work to be done by either you or Mr. Humphreys, do you know? 
A. I could take these one at a time if you want, and tell you this wasn't such 
(indicating). And this is my original. 

Q. On the back, we have court identification. When you say, "this," 
you refer to Defendant's Exhibit Number 2 and Defendant's Exhibit Number 
1, and the others are marked on the back, Mr. Zimmerman. A. Numbers 
1, 2, and 4 are my original drawings. In Number 3, three cross sections 
have been put in; otherwise, my original drawings. 

Q. They are your original drawings? A. Right. 

Q. Now, how long did you remain in Washington on the occasion of 
your second visit to the Uline Arena? The whole day? A. I was only ina 
day. 

158 Q. How long were you with Mr. Uline on that second visit in Washington, 
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if you can remember? A. I won't say any more than a half an hour. 

Q. Thereafter where did you go? What did you do after that --. 
after you spent the day in Washington? A. I also contacted another construc- 
tion company and gave them a set of prints. 

Q. Can you recall the name of that SEE sir? A. I 
believe it was.a man by the name of Cooper. 

Q. Cooper? A. I don't know what company he was ‘with. I don't 
recall. | 

Q. Did Mr. Cooper do anything in connection with this construction 
work? A. No, we didn't -- in fact, we didn’t ever get a bid from him. 

Q. In other words, what was the purpose of your contacting Mr. 
Cooper? A. To get a local competitive bid. 

Q. Local competitive bid? A. That is right. 

Q. Did you contact the Mohler Company for the same reason? A. 
Certainly. 

159 Q. To whom was this job given, if you know? A. Mohler Company. 

Q. Mohler Company. About when did they start, sir, with reference 
to your second visit? Was it after your second visit to the arena and to see 
Mr. Uline, approximately? A. I believe a couple of weeks later. 

Q. A couple of weeks later? 

Fee Cr Rae ee A. Back 
to Chicago. 

Q. You went back to Chicago. Did there come an occasion when you 
again had occasion to come to Washington in connection with this work? A. 

I came in -- I think it was a couple of weeks later. 

Q. All right, what did you do on that occasion, a couple of weeks 
later? A. Well, I came to check on the job, to see how they were getting 
along, and at that time -- 

Q. Did you talk with Mr. Hee ey Ee A. 
Definitely. 
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Q. And can you recall what was said, on the occasion of that third 
_visit, by Mr. Uline? A. We met in the lobby and at that time we had -- 
there was the Mohler Construction Company -- had three courses of glass 
block installed, and it was decided to move the glass blocks back, give more 
room in the lobby. And Mr. Uline was there at that time. 
160 Q. Did Mr. Uline say anything at that time that you overheard, or 
did he say anything to you with reference to that installation or the glass 
blocks? A. Well, it was just that they needed another foot of room in that 


lobby. 


THE COURT: Now, the question is what did Mr. Uline say? 

BY MR. BRADFORD: 

Q. What did Mr. Uline say? A. It was under Mr. Uline’s direction. 
THE COURT: What did Mr. Uline, himself, say? That is the ques- 


tion. 

THE WITNESS: He said to move it back a foot -- move this glass 
block another foot back. 

BY MR. BRADFORD: 

Q. Was Mr. Uline there personally? A. Definitely. 

Q. Inthe lobby? A. He's the one that gave the order. 

Q. You were present? A. Yes. 

161 Q. It was moved in accordance with Mr. Uline's request and direc- 

tion? A. Right. 

Q. Now, about how long did you stay in Washington on the occasion 
of that third visit, if you can recall? Roughly, not minutes or hours. A. 
I would have to check back on my -- 

Q. What was the purpose of that visit to Washington? Why did 
you come and why did you go to the Uline Arena the third time? A. Well, 
just to check the job. That was.all. 

Q. To check the job? A. Yes. 

Q. What did you find? How was the job doing? What was the condition 
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when you got there? A. Well, it wasn't far advanced. All they had was three 
courses of block. They had removed the old stand. 
+ Q Now, irialig i aaiNdaty wckal cigeroel a you had 
designed? A. Right. 
Q. In accordance with the layout you had designed? A. Right. 

Q. Did there come a time when Mr. Uline personally ever spoke to 
you, voicing an opinion regarding either your blueprints or the job as being 
constructed in your presence, sir? A. Well, I was inthis when the job was 
completed. 

162 Q. When was that, sir, about? Again, give us the time. About how 
long after the third meeting, approximately? A. Well, I would say within 


about a month. 

Q. Within about a month. en ee oe ee Uline, 
in your presence, ever said anything voicing an opinion one way or the other 
about the plans, the job, the building, or the construction? A. He liked the 


job very well. 

MR, CAMPBELL: Objection. 

THE COURT: Tell what he said. 

BY MR. BRADFORD: 

Q. What did he say? A. He said he liked the job very well and, in 
fact, he was going to change the front of the building and put in glass block in 
front of the building, which he also said at that time. ; 

Q. Was that on this part of the construction that you were involved 
with, or not? A. Yes. He was very well satisfied with this job. He said -- 

THE COURT: Don't say that. Just tell what he said. 

BY MR. BRADFORD: 

163 Q. . We are only interested in getting into evidence what Mr. Uline told 
you in the language, as best you can remember it, and the wordage 
that he used in your presence. If you can recall it, approximately or roughly, 
what Mr. Uline said that you overheard with reference to either these plans, 
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blueprints or construction, it will be most helpful to this Court. A. He said 
that Sportservice could be proud of this job, and that he was going to change 
the front of the building and put in glass block to correspond with the interior. 

Q. Inother words, make it the same? A. Yes. 

Q. Now, on that occasion when you said Mr. Uline, personally, in 
your presence ordered a change -- I believe the glass block moved about a 
foot? A. Yes. 

Q. Do you know how long Mr. Uline remained in the area where that 
construction was going on? A. I couldn't say. I don't know. 

Q. On the three occasions that you testified to, have you personally 
seen Mr. Uline on the scene of the construction during cmstruction? A. Yes, 
definitely. 

Q. Would you say it was infrequently or frequently during the three 
times that you were there? A. You mean the day that I was there? 

164 Q. During the three occasions that you came to Washington in connec- 
tion with your work, first with laying out the tracings and the blueprints, 
and then coming back to check on the actual work as it started, can you tell 
the Court whether Mr. Uline was on the scene of the construction and, if so, 
was he there frequently or usually when you were there or with any degree of 
frequency? How many times? A. Well, I would only say he appeared on the 
scene. I couldn't say -- I checked back and forth on the job while I was there. 

Q. Now, were there any other places, outside of the lobby, at which 
construction work was going on? A. Main lobby -- entrance lobby. There 
was one stand downstairs. 

Q. Did you ever see Mr. Uline anywhere else? A. Not that I can 
recall. 

Q. Other than the main lobby, have you ever seen him in his office? 
A. Right. 

Q. Did you see him in his office? A. I was in his office each time 
the first two times but I didn’t go into his office the third time. 
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Q. Now, when you say the first time you delivered blueprints to that 
office, did you leave them with anyone personally and, if £0, whom? A. I 
left them with Mr. Uline. 

165 Q. Now, to your personal knowledge, if you know -- while you were 
there only -- do you know if those blueprints were put away by either Mr. 
Uline or some one in his behalf in his office? What disposition was made of 
them, if you know? A. Well, I believe they were left -- when I brought the 
blueprints -- they were left on his desk. 

Q. Left on his desk? A. Yes. 

Q. On that occasion, how long did you stay in his ottice? A. Well, 

perhaps fifteen minutes -- twenty minutes. 

Q. To get back again, remember the Court's instructions, the words 
~~ in approximation, not the exact words but to the best of your recollection 
-- that Mr. Uline used are what we are interested in. When you left those 
blueprints with him on his deek, what was said by Mr. Uline to you with 
reference to those blueprints, as satisfied or unsatisfied? What did he say? 
Just his words, now. A. I can't recall what he said. : 

-Q. You can't recall what he said? Did he, by any means, indicate 
pleasure or displeasure to you? 

MR. CAMPBELL: Objection, if Your Honor please, he testified he 
didn't know what he said. 

: THE COURT: Sustained. You can tell what he ad. 
166 MR. BRADFORD: That is right. 
_ BY MR. BRADFORD: 
Q. Now, how long after that conversation, that you testified to that 
r. Uline stated that he.wanted to remodel the front to make it compare with 
that, other glass construction, was that front remodeled, if you know, approxi- 
mately? A. I don't know. I don't know if he ever did anything. 

Q. You don't know.whether that was done or not? A. I haven't been 

back since then. Jess 
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Q. Now, have you ever submitted a bill for your services to Sport- 
service? Have you been paid for this work that you have done? A. No. 

MR. BRADFORD: Your witness. 

CROSS EXAMINATION 

BY MR, DULANY: 

Q. Mr. Zimmerman, have you done work for Sportservice prior to 
the time you did this job? A. Yes. 

Q. Have you done work since that time? A. Yes. 

Q. On your first visit, is there any way you can identify the time of 
that visit, even generally, as to the time of year? Was it summer time? A. 
It was in the fall. 

Q.. It was in the fall? A. Yes. 

Q. Was it in early fall, do you recollect? A. August. 

Q. It was in August. About how long after that would you estimate 
the alteration was completed, from the time of your first visit? A. I believe 
it was in November. 

Q. In November? A. I believe so, I am not certain. 

Q. I believe you testified, sir, that your blueprints were completed 
in about two weeks after your first visit? A. No, thirty days. 

Q. Thirty days. So that would be sometime in September that they 
were completed? A. That is right. 

Q. And you then came to Washington on your second trip? A. That 
is right. 

Q. And you gave a copy of your blueprint to the Mohler Company and 
also a copy to a man named Cooper? A. That is right. 

Q. Did you get a competitive bid from Mr. Cooper? A. No, sir. 

Q. You just gave him the blueprint, but did not get a bid? A. That 
is right. 

168 Q. Did you negotiate a contract with the Mohler Company, sir? A. 
I had nothing to do with that -- with the contract. 
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Q. Did you ever have any cost estimates of this work that is called 
for in your blueprints? Did you ever make any cost estimates? A. Yes, 
after the job was completed. 

Q. After the job was completed? A. That is right. 

Q. Atany time, did you submit those cost CEES to Mr. Uline? 
A. No... 

Q. You never did. Did you ever discuss these cost estimates with 
him? A. No. 

Q. You state that you had brought a set of blueprints in and left 
them on Mr. Uline's desk; is that correct, sir? A. I gave them to Mr. 
Uline. : 
Q.. You gave them to Mr. Uline and he placed them on his desk. Did 

you go over those blueprints in any detail with him or did you just give them 
to him? A. We went over them. 

Q. . Just went over them in a general way? A. In a general way. 

Q. On your first visit to the arena, you just walked through the build- 
ing and sawthe layout that was there, and saw the space available? A. I 
spent all day making out the layout. 

169 Q. Measurements and sketches? A. Yes. 

, Q. Were any changes made in your basic plans other than the moving 
An in Se entrance way? A. Not that I can 
recall, no. | 


Q. On your second and third visits, how long were those visits at 
the arena? How long were you actually there would you estimate, sir? A. 
Well, I spent the day. It was what I came in for -- spent the day there. 

Q. And on those two trips, the second and third trips, you saw -- I 
believe you testified -- Mr. Uline about ten or fifteen minutes, just coming 
through on each trip? A. On which? 


; Q. On the second and third trips or on the third and fourth trips, 1 
should say, when. you visited and later on the completion of the job. A. Qn 
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the third trip I would say a little longer than that. 
Q. You were retained by: Sportservice to do this work, I take it, sir? 


170 Q. Just to make the layouts? A. Yes. 

Q. To make the layouts? A. Yes. 

Q. And after you had made the layouts and submitted them to the 

general contractors, you felt you had no further work other than to see that 

they were generally carried out; isn't that correct? A. Just to check the 

job. : 

Q. Were you under any instructions from anyone to do anything further 
than that, sir? A. No. 

MR: DULANY: No further questions. 

=a (Witness withdrew fromthe stand). 
* * * * * * *x * 
192 LOUIS M. JACOBS 
was called as a witness on behalf of the defendant and, after being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. BRADFORD: 

Q. State your name to the Court. A. Louis M. Jacobs. 

Q. What is your occupation or employment? A. [ama merchant. 

Q. Now, in what business are you engaged at the present time? A. 
In the concession business; I have been all my life. 

Q. Now, would you give The Court some of the background and ex- 
perience you have had.in the concession business, starting with the time you 
first got in it? 

193 MR. CAMPBELL: We are perfectly willing to admit he is an expert 
concessionaire. 

THE COURT: Does that serve your purpose? 

MR. BRADFORD: I think we can save a lot of time. I will cut it very 
short then. I would like the. Court to get some idea of Mr. Jacobs’ operation 


in the beginning. 

BY MR. BRADFORD: 

Q. Make it short so we won't have to take too coach! time. Counsel 
has.admitted your qualifications as an expert concessionaire in the business, 
sir. But, to make it brief, your present duties are what, sir, in connection 
with the Defendant Sportservice Corporation, at the present time? A. I do 
everything. In total, I run a business, and it is the only business I have been 
in. It involves buildings, race tracks, airports, drive-in theaters -- any- 
thing that deals with the catering of food. We serve the airlines with food, 
industrial plants, anything that is in the handling of the catering of food under 
a variety of circumstances. 

Q. . For how many years have you been engaged in this business? A. 
About 45 years. 

Q. Now, what position do you hold in the defendant concession com- 
pany at the present time, sir? A. I am president. 

194 Q. _ You are the president. 

Now, directing your attention to the Washington Uline Arenas: did there 
ever.come a time when you in the course of your duties with the defendant 
company or its predecessor, Jacobs Brothers, have occasion to meet with 
and talk with Mr. Mike or Migiel Uline for whom the arena was named? A. 
Yes, sir. 

Q. When was that, sir, if you can remember? A. When Mr. Uline 
was building the arena, I solicited him. That was the first time I met Mr. 
Uline. 


Q. About what year was that, if you can recall? = Approximately 
in 1940, as I recollect. 

Q. In 1940. Did there come a time when you and Mr. Uline became 
engaged in business together? A. Do you just want me to answer your ques- 
tions or do you want me to tell you what took place? | 
_Q. ‘What occurred later then after your first meeting, in your own 
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words. That would be better. Just tell The Court in your own words. Describe 
what occurred after your first meeting with Mr. Uline. 

MR. CAMPBELL: Are we going back to 1940? 

MR. BRADFORD: We are in 1940 now. 

MR. CAMPBELL: I think the contract in question was made in 1945. 

195 MR. BRADFORD: I agree the modification was in 1945. This will be 
very brief, Your Honor, as background to help The Court. 

THE COURT: All right, go ahead. 

THE WITNESS: In 1940, when Mr. Uline was building the arena, I 
solicited him for the concession, a normal process in our work. 

Mr. Uline advised me he contemplated running his own concession; 
showed me his plans; and I advised him that it would be a good experience for 
him, but if he encountered anything that he might change his mind after he 
commenced, as 80 many do, he should contact me. 

After he built the arena and he was operating for a certain period, 


oh I think about a year, my representative, Mr. Rice, communicated with 


me and advised me that Mr. Uline wanted to see me. 

I saw Mr. Uline. Mr. Uline advised me at that time -- he stated 
that he had had an unfavorable experience. He had lost a certain substantial 
sum of money in the operation of the concession. He made a mistake. He 
now sought and would like to have us come in and operate it. 

We proceeded to make the usual agreement for the concessions that 
we commenced to operate. _ 

Now, I can go on from there or I can stop. 

196 BY MR. BRADFORD: 

Q. All right, sir, I first want to make it clear that in any of these 
meetings that you describe with Mr. Uline, only tell The Court what you told 
Mr. Uline personally or what Mr. Uline told you. 

Now, in brief, after the agreement was entered into in 1941, tell The 
Court what occurred after that and what if anything brought about a change of 
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any kind. A. Itold Mr. Uline when we started to operate that his concession 
layout was bad. Mr. Uline advised me that he knew it was bad now because 
he had been around to our other places and had seen the difference. I told 
him, however, let us operate for a certain period of time now until we get 
acquainted with the building, he become acquainted with us, and we become 
’ aequainted with him, and if we were both satisfactory to one another, then we 
would have certain changes to recommend in order to render a better type of 
rapid service necessary under this type of operation, because he had a setup 
made which was not proper for this type of an environment. 

He had a soda-fountain restaurant set up instead of a concession setup. 

MR. CAMPBELL: I object to all of this history. I do not believe it 
has any bearing on this at all. 

THE COURT: I think you had better make it a little shorter. 

BY MR. BRADFORD: | 

Q. We will shorten it down a little bit. We will bring it up to the time 
-- was there a time when an actual change in the concession stand went 
if you know, to your knowledge? A. Yes. 

Q. About when was that? A. Approximately 1945, 1 think. 

Q. Now, do you have personal knowledge of what caused that change 
to come about? Could you be very brief and explain to The Court why the 
stands were changed? 

MR. CAMPBELL: I object to that question. 

THE COURT: Objection sustained. 

BY MR. BRADFORD: 

Q. Just tell the conversation with Mr. Uline relative to why any 
changes were made. A. There were a multitude of conversations between 
Mr. Uline and myself and between others. 

Q. Just the ones between you and Mr. Uline, please, sir. A. Mr. 
Uline and I had a number of conversations as to the chestesithat were neces- 
sary. I would say to Mr. Uline -- 
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MR. CAMPBELL: May we have the time of these conversations? 

BY MR. BRADFORD: 

Q. Give the approximate time. 

MR. CAMPBELL: And place. 

BY MR. BRADFORD: 

Q. Give the time and place. A. Between 1942 and 1945 at Washington 
at Uline Arena, at the Washington National Airport when we would have din- 
ner, at a downtown restaurant where we would have dinner, in New York when 
he attended the American Hockey League meetings. 

THE COURT: What he wants to know is when you tell a particular 
conversation, when that was and where it was. 

THE WITNESS: All of these conversations were somewhat identical. 

THE COURT: Wait. Wait. 

MR. BRADFORD: I can straighten this up, Your Honor. 

BY MR. BRADFORD: 

Q. What The Court wishes done, Mr. Jacobs, is that in chronological 
order, as these conversations occurred, in general terms -- not in verbatim 
conversations -- but as you start off in chronological order of say dates at 
a certain period during a certain year. A. I am sorry. I couldn't truthfully 
say the dates wherever it would be. 

Q. Not the exact dates, sir. A. When you have contacts with a man 
a multitude of times during a year -- 

THE COURT: Wait just a minute. Let's have the question. 

BY MR. BRADFORD: - 

Q. Did you have a conversation with Mr. Mike Uline relative toa 
change in the construction of the concession stand in his arena, sir? A. Yes. 

Q. Now, when did that conversation occur, sir; approximately what 
year? A. The first one? 

Q. The first one, sir. A. Immediately after we took over. 

Q. Was there more than one conversation, sir? A. There must have 
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been 100. 

Q. All right, now, at the first ccavoreaicalitatiscs kaa Sie 
Uline, what did you say to Mr. Uline? A. I said, "This concession layout 
is wrong. This is why it is wrong: it is set up to be a confectionary store 
or a restaurant. It is not set up to be a concession." 

Mr. Uline said, "I know it. I recognize it." 

I would say to Mr. Uline, "But let's go along for a period of time 
until we are sure of ourselves just exactly what we should have to follow the 
flow of the public." 

200 Mr. Uline said, "Let us do this work in time.” 

Q. Now, did there come a time when you and Mr. Uline had a con- 
versation at which it was decided to change and construct different stands? 
A. Yes. 

Q. When was that, sir? 

MR. CAMPBELL: If Your Honor please, is this witness gaing to 
impeach Mr. Charles Jacobs, the previous witness? The previous testimony 


is that all these negotiations were had with Mr. Charles Jacobs. 
MR. BRADFORD: The testimony will speak for itself, Mr. Camp- 
bell. : 


BY MR. BRADFORD: 

Q. Will you.answer the question, sir, appraximately when, sir? A. 
It would be several months prior to the actual construction work starting. 

Q. What was said on that occasion? 

MR. CAMPBELL: Where was that? 

BY MR. BRADFORD: 

Q. Where was that, if youcan recall? A. I wouldn't know. 

Q. You wouldn't know at that particular -- A. I would be at one of 
the several points that I would normally meet with Mr. Uline. 
Q. Now, at that conversation what was said by Mr. Uline to you and 
what did you say to Mr. Uline, sir? A. Mr. Uline said to me -- these are 
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in my own words -- "Let us go ahead with this job.” 

I said to Mr. Uline, "Well, now, since you are unable to finance this 
work because of your bad financial condition, we will spend the money to 
make these improvements the way you want them made, exactly the way you 
want it done, because on a job like this you can either have a Ford or a Cadil- 
lac. This is your building, not ours. We will want to build this the way you 
want it done and will amortize this.at the rate of $1,000 a year. We are to 
receive a year's extension on our agreement, affording us the opportunity 
of amortizing this improvement. Because after all this is your property once 
it is built and put onto'the premises, and this is a good way of doing it." 

And Mr. Uline said, "Fine." 

I said, "Mr. Uline, I will put you in touch with my brother who is 
here a great deal." 

Q. What is your brother's name, sir? A. Charles Jacobs. 

"And Charlie and you can coordinate on this because you both have 
been living together, so to speak, for the last three or four years, and you 
say that you like him. You like the way he operates. And we will proceed 

because we have delayed this long enough now and I believe we have 
gone through all of the experimental period and we both know what we want now. 

202 Q. Right, sir. 

I show you Plaintiff's Exhibit Number 4, letter dated July 31, 1945, 
and ask you if you can identify that document, sir? A. Yes. 

Q. What if anything did you have to do with that document, sir? A. 

I drew that document. 

Q. When you say you drew it, you mean you prepared it, sir? A. Yes. 

Q. Now, I show you Plaintiff's number 5, which is a letter dated August 
2, and which, as we have agreed here between the parties, is admitted into 
evidence and contains some handwriting on the bottom of the typed letter. Can 
you identify that handwriting, sir? A. Yes. 

Q. Whose handwriting is that, sir? A. Mine. 
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Q. Is that also your signature? A. Right. 

Q. I also show you Plaintiff's Exhibit Number 2, letter dated July 18, 
1945, and ask if you can identify this one? A. I don't remember it. I must 
have no doubt seen it, but I don’t remember it. It is so many years. ago. 

Q. I show you Plaintiff's Exhibit Number 3, which just for the sake 
of brevity is a carbon copy of Plaintiff's Exhibit Number 4 with certain 
changes on the paper. Can you identify this document, sir? A. Yes, I can. 

Q. Se Sat Scoot ee re on that paper? A. 

_ Nexy much so. 

Q. Did you have a conversation with Mr. Mike Uline ime amastngttve 
word "Mike" because we all call him Mike, sir -- Mr. Uline regarding or 
concerning the deletion on the document I have just show you, sir? Did you 
and Mr. Uline talk about this? A. Yes. 

Q. This deletion? A. Yes. 

- Q. Now, would you describe where, if you can, the conversation oc- 
curred or how it occurred, and then what took place and what you told him 


and what he told you? A. I don't remember where the conversation took 
place, but Mr. Uline said to me -~ if you want it in that way, I assume you 


have to have it that way. 
204 . Q. Yes, sir. A. That he wanted to have this on a bny-an basis, as 
indicated there. 

Q. Now, by "buy-out," would you describe to The Court what that 
means, sir? ‘A. Well, what Mr. Uline wanted was that at any time he could 
reimburse us and that would result in the termination of the agreement. 

I said to Mike, "Under no circumstances would I enter into such an 
arrangement." 

I said, ‘Mike, you know the work that we have been doing here, the 
blood, sweat, and tears that are necessary in order to put this on the proper 
basis. Now, you are no kid” -- I remember that time I didn’t want -- I will 
stop -- I said, "You are not a young man, and somebody might succeed you 
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here.and you wouldn't want me to suddenly be out because of some smart alec 
that came in here and thought he knew it all and would go through the same 
experience you would." 

I said, ‘We have had too many unhappy experiences of people dying, 
of passing away, of succeeding administrations, and I am all through with the 
period of running any hazard. As long as you and I are alive we know that we 

are going to continue. But I am not going to put through all this work 
and effort and then have something happen." 

205 So I said, "Under no circumstances will I proceed with this work ypless 
you delete this particular paragraph." 

Mike said, "I see the fairness of it. You and I will never have a quarrel 
and I certainly don't want some young fellow coming in here and kicking you 
out after all you have done here." . 

Q. Now, did you have a conversation with Mr. Mike Uline on or about 
the time that this letter, Plaintiff's Number 5 -- that this note in your own 
handwriting on the bottom of Plaintiff's Number 5, which is dated August 11, 
was written by you? A. Well, that is what I just referred to. 

Q. That is what you just described to The Court; is that correct, 
sir? A. That is right. 

Q. During this time, sir, did you have a conversation with Mr. Mike 
Uline with reference to what protection Mr. Uline had in this agreement you 
had prepared, what type of security Mr. Uline had? A. I don't understand 
your question. 

Q. Was there a conversation at any time between you and Mr. Uline 
during this period at which time you and Mr. Uline discussed the phraseology 

of the letter that you drew on July 31, 1941, and at which conversation 
the phrase, "as you desire," was discussed between you and Mr. Uline? 

206 MR. CAMPBELL: Just a moment, if Your Honor please, I object. 
I think the witness testified that he mailed that letter to Mr. Uline, or Mr. 
Charles Jacobs sent it. 
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BY MR. BRADFORD: 

Q. On Plaintiff's Exhibit Number 4, which is the original of the July 
31, 1945, letter, do you recall or do you know if this was mailed or delivered? 
A. I don't remember. 

Q. You don't remember, sir. 

Do you recall or remember whether Plaintiff's Exhibit Number 3, which 
is the carbon copy of the one I have just shown you, Plaintiff's Number 4, with 
the deletion of one sentence in it, was mailed or delivered to the Uline Com- 
pany? Do you remember or do you know? A. Are you referring to Mr. Uline 
and I when this occurred here? . 

Q. No, sir, I am referring to the entire paper. That was the question 
that Mr. Campbell asked that the witness be asked. Do you recall or do you 
know whether this was mailed or personally delivered, if you know? Was this 
given to Mr. Uline by you or was it put in the mail? A. When these correc- 
tions took place? : 


Q. If you can recall. A. I was with him when these corrections took 


Q. Now, when the letter was originally mailed, can you recall whether 
it was mailed by you or delivered in person in any way, if you know? A. I 
don't remember. 

MR. BRADFORD: Would you read that question I asked prior to the 
questions on these two documents, Mr. Reporter? } 

(Question referred to was read by reporter as follows:) 

"Q Was there a conversation at any time between you and 

Mr. Uline during this period at which time you and Mr. Uline 

discussed the phraseology of the letter that you drew on July 31, 

1941, and at which conversation the phrase, ‘as you desire, ' 

was discussed between you and Mr. Uline?” 

THE WITNESS: Yes. 

BY MR. BRADFORD: 
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Q. Can you tell us about when that was, approximately, in this 
series of talks? A. I can only say that the time was as the dates reflected 
on the instruments. 

Q. On these instruments you have just been shown? A. Yes. 

208 Q. Allright, at the time of that conversation, what did you say to 
Mr. Uline and what did Mr. Uline say to you, sir? 

MR. CAMPBELL: Was it before the letter was drawn or after the let- 
ter was drawn? 

BY MR. BRADFORD: 

Q. Was it before the letter of July 31, 1945, was drawn or after, 
if you can recall, sir? A. Both times. 

Q. You mean before and after? A. Several times before and several 
times. after. 

Q. All right, sir, now, what was asked, again, by Mr. Uline to you 
and what did you say tohim? A. I saidto Mr. Uline, Whatever you want 
done on this job will be done. You call the shots as to what you want built 
and how you want it built. We just give you the fundamentals that are neces- 
sary, the basic principles, the orthodox procedures, but you determine whether 
you want to build this of wood, of sheet iron, of stainless steel, or brick, or 
whatever you want. You determine what the illumination should be. You de- 
termine everything. You coordinate the job. We just give you the basic prin- 
ciples. You can start and begin this wherever you want. This is your house. 
This is your home. You determine how much should be spent and you keep 
yourself informed on a daily basis, hour by hour. You are living on the prem- 
ises. A job like this must be dictated by the owner because you are here day 

by day, hour by hour. You stop or begin just the way you say. 

MR. BRADFORD: That is all, if Your Honor please. 

CROSS EXAMINATION 
BY MR. CAMPBELL: 
Q. Mr. Zimmerman is in your employ, isn't he? A. Mr. who? 
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Q. Mr. Zimmerman. Was he in your employ in 1945? Do you know 
Mr. Zimmerman? A. We have a great many employees, = who is this Mr. 
Zimmerman ? 

Q. Do you know a designer or draftsman or designing architect named 
Mr. Zimmerman? A. Oh, yes, he is in Chicago, yes. : 

Q. Was he in your employ in 1945? A. Not an employee of ours. 

@Q. Was he in 1945? A. I wouldn't know if there was some special 
contract job that he had. I don't know what you mean. 

Q. Did he to your knowledge have anything to do with this improve- 
ment in Mr. Uline's property? A. He might have. I don't know. 

Q. You had no knowledge of it? A. Mr. Zimmerman -- can I answer 
in detail? 

210 Q. Yes. You can just tell me did you have any knowledge as to whether 
or not he had anything to do with this improvement? A. Well, the first -- at 
first, I am not sure whether I know what you mean by See in this way. 

THE COURT: Answer the last question. 


THE WITNESS: Well, Mr. Zimmerman is an architect. 
BY MR. CAMPBELL: 


Q. Did he have anything to do with this job or not? A. I don't remem- 
ber. He might have had. 

Q. But you don't recall? A. No, because he goes on various jobs. 
Some of our jobs he has, and -- 

THE COURT: Just answer the question. Do you recall? 

THE WITNESS: No, I don't. 

BY MR. BRADFORD: 

Q. You don't recall discussing with him any details of any proposals 
here then? A. I don't recall. We might have had. 

Q. Did you have a local representative on the job when these improve- 
ments were being made? A. Just our local manager and my brother. 

Q. Your local manager O.K.'d the bills when they were sent into you 
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for payment; did he not? A. We would look for his O.K. and whoever the of- 
fice designated should O.K. the bills. 

211 Q. Now, you have no record, have you, Mr. Jacobs, of any O.K., any 
written O.K. being given by Mr. Uline to any of these plans or any of this work, 
have you? A. I wouldn't know that. 

Q. I show you Plaintiff's Exhibit Number 1, which is the original 
agreement between the M.J. Uline Company and Marvin Jacobs and Louis M. 
Jacobs, doing business as Jacobs Brothers. This agreement was on your regu- 
lar form, was it not, Mr. Jacobs? A. I assume 6&0. 

Q. And it was prepared by or for you; was.it not? A. I don't remem- 
ber. I would have to look at it and go over it in detail to try to refresh my rec- 
ollection whether it is our general form, if I can remember back as well as 
that. 

Our lawyers keep on changing our agreements 80 much that they get me 
all confused as they generally do. So I think it is -- 

Q. Now, I show you Plaintiff's Exhibit Number 4, which is the letter 
from you to Mr. Uline dated July 31, 1945, and I want to call your attention 
to the first sentence of that: 

"Dear Mr. Uline. . 

” In reply to your of the 18th, as you indicate, Charles Jacobs re- 
viewed with you the procedure followed in other buildings and parks where 
we operate, where various improvements are desired in the refreshment 
department, " et cetera. 

212 Does not that refresh your recollection in indicating you left the hand- 
ling of this arrangement to Mr. Charles Jacobs to review? A. No, no. 

Q. What did that sentencemean? A. The flow of language in a letter 
to just have words, or because Charlie went over it the last time, but it 
means nothing to me. 

@. After this work was done, did you take any steps personally to 
acquaint Mr. Uline with the cost of the work? A. Qh, yes, on several occasions. 
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Q. Did you write Mr. Uline any letters personally? A. Not that I 
know of. 
Q. Now, was it in your conversations with Mr. Uline how you were to 
be reimbursed for the cost of these fixed improvements? A. Reimbursed through 
the procedure outlined. 
Q. That is the agreement was to be extended one year for every thousand 
dollars of fixed improvements? A. Correct. 
Q. In your understanding with Mr. Uline, were you to receive an ex- 
tension for any other than moneys spent for fixed improvements? A. For the 
improvements as outlined in the agreement. 
213 Q. Would that include ice cream scoops? A. Everthing of that charac- 

ter. 
A. Any little operating disbursements of any kind in the way of acquiring 
equipment? A. Any requirement of equipment. 

Q. Actually, by means of that procedure then if you acquired equip- 
ment in excess -- if in the operation of the business you purchased equipment 
at any time in excess of a thousand dollars a year, you could continue this 
agreement indefinitely; could you not? A. Only as Mr. Uline desired. 

Q. Well, now, do you mean to tell me that Mr. Uline ordered all of 
this material and equipment? A. No, he did not. 

MR. CAMPBELL: If The Court please, we withdrew, because of the 
fact that it was an original of a copy which was already in evidence, Plaintiff's 
Exhibit Number 9. I find that Plaintiff's Exhibit Number 9, which had been 
offered and received, has attached to it the actual inventory, which is not in 
the copy, and I would therefore like it to be understood that Plaintiff's Exhibit 
Number 9 may be reinstated? 

MR. BRADFORD: There is certainly no Gbjection® _ That was initialed 
in Buffalo. : 
214 THE COURT: Then Plaintiff's Exhibit Number 9 is received. 


(Letter and attached Inventory, previ- 
ously withdrawn, was received in 
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evidence as Plaintiff's Exhibit 
Number 9.) 


BY MR. CAMPBELL: 

Q. Do you know Mr. P. B. Saunders? A. If he is the man that once 
was associated with our organization, yes. I believe he was in our office. 

Q. I show you Plaintiff's Exhibit Number 9 and ask you whether or not 
you directed Mr. Saunders to sent that letter? A. No. This is the first time 
I have seen this letter. I think it is the first time I have seen this letter. 

Q. If I understand you correctly, you did, however, approve the 
sending of this report of expenditures from October, 1945, to December, 
1945? 

MR. BRADFORD: I object, if Your Honor please. There is no testi- 
mony as to that effect. The man has stated he has no recollection of directing 
a Mr. Saunders to do anything of this nature. 

MR. CAMPBELL; I am referring to the schedule of expenditures, which 
is a separate thing that is attached to the letter, but already identified by the 
assistant to the president, Mr. Greune. : 

THE COURT: The question was whether Mr. Saunders had been 
directed to send the inventory. I think he should answer it. 

215 THE WITNESS: Was that -- 

BY MR. CAMPBELL: 

Q. My question is the report of expenditures under the agreement 
from October, 1945, to December, 1945, which is attached to that letter -- 
was that prepared under your direction? A. No. 

Q. Was Mr. Saunders authorized on behalf of your company to act for 
your company? A. I assume he was authorized to act if he was in the office 
and normal routine of work. Perhaps that was a routine item. I must plead 
ignorance as to the normal routine, legal and clerical gymnastics that take 
place in an office such as we have. 

Q. You are anxious, are you not, Mr. Jacobs, whenever you get a 
concession to maintain it as long. as possible; are you not? A. Ifit can be 
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made profitable and as far as I can forecast in the future. Some concessions 

that I have obtained, I wish I would not have had them as long, because you 

may gain the erroneous thought that these are all profitable. Some are not. 
THE COURT: I think that is an answer. Let's have another question. 


BY MR. CAMPBELL: 

Q.. Are you willing to surrender this concession? A. No, Iam not. 
MR. CAMPBELL: That is all, Your Honor. 

MR. BRADFORD: That is all. 


(Witness withdrew from stand. ) 
* * *x * * * * * * 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
[Filed May 11, 1956] 
THE M. J. ULINE COMPANY, 
Plaintiff, 


Vv. Civil Action No. 3317-55 


) 
) 
) 
) 
) 


WASHINGTON SPORTSERVICE, Inc., ) 
Defendant.) 


MEMORANDUM 

The court is asked to declare the rights and legal relations of 
the plaintiff and the defendant arising out of their transactions incident to a 
purported concession granted by plaintiff to defendant in the operation of Uline 
Arena. 

The Uline Arena was opened for business in January, 1941 and 
was exclusively operated by plaintiff until November 14, 1941 when plaintiff 
and defendant executed a legal agreement whereby the defendant until July 15, 
1947, would have the exclusive concession rights and would pay to the plaintiff 
a percentage of the gross receipts incident to the concession. 

In July, 1945 certain correspondence passed between the parties 
by which they purportedly agreed that the defendant would install a new counter 
in the Arena and that defendant would 


“proceed with such and other improve- 
ments and installations of equipment 

and uniforms as you (the plaintiff) 

may desire * * * with the understanding 
that our agreement is renewed and auto- 
matically extends itself for such yearly 
periods as are required to amortize at 
the rate of $1000 a year the amounts 
expended by us (the defendant) for such 
improvements and installations. To amplify, 
if we (the defendant) expend $2000 our 
agreement would be considered extended 
until June 15, 1949, and the same exten- 
sion procedure is to apply to any similar 
expenditures that we may make from time 
to time, with data, of course, being sub- 
mitted to you as you may direct." 
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The modification of the agreement of November 14, 1941 is 
set out in defendant's letter of July 31, 1945 and was accepted by the plaintiff 
on August 2, 1945. 

In reliance upon the agreement of November 14, 1941, as modified 
in July of 1945 the defendant erected a new counter in the concession area which 
the court finds met the desires of plaintiff. 3 

In its brief the plaintiff asserts that the original contract as later 
modified is in fact a lease of real property. With the legal effect of the agree- 
ment as modified so expressed by plaintiff the defendant agrees saying in its 
brief that the parties are in agreement that the contract as modified constitutes 
a lease for property. The court is in accord with such understanding and is 
of opinion that the legal rights of the parties must be determined under such 


legal concept. It becomes necessary to determine the nature of the tenancy. 


The contract as modified was vague, indefinite and illusory in 
many respects i.e., the defendant is not bound to perform the service incident 
to the concession and may cease to render same according to its own wish or 
whim; the contract permits defendant to "proceed with such and other improve- 
ments and installations of equipment and uniforms as you (the plaintiff) may 
desire." The quoted language seems to be without meaning. These and other 
uncertainities appear from the most casual reading of the contract as modified. 

Obviously the estate created was not an estate for years as such 
estate is defined in Sec. 818 Title 45 District of Columbia Code, 1951 edition. 
The parties by their transaction created an estate from year to year which is 
good for one year only. Sec. 819 Title 45, District of Columbia Code. . On May 
2, 1951 the plaintiff was asked to permit defendant to assign defendant's rights 
under the contract as modified to Maryland Sportservice, Inc. On that day the 
plaintiff consented to such assignment but by interlineation inserted the following 
language after the word ‘contract’ "which expires June 15. 1951. " The court 
finds that by so doing the plaintiff effectively terminated the estate which had 
become an estate by sufferance as defined in Sec. 820 Title 45, District of 
Columbia Code. Sec. 904 Title 45, District of Columbia Code. 
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The court having now considered that the lease expired as of 
June 15, 1951 such date becomes critical in determining the rights of the 
parties. 

The concession contract was unenforceable because of indefinite- 
ness and for lack of mutuality. It must be conceded however that the rights of 
the parties for the period during which the contract was performed are unaffected 
by such rule of law. The contract was unenforceable from the date of its termi- 
nation by plaintiff since the contract was executory only from such time on. 
Termination of the contract is subject to any liability arising from the contract 
to the extent executed; Howard v. Mercury Record Corporation, 178 F 2d 449. 
Such a contract is only binding to the extent that it has been performed, Bendix 
Home Appliances v. Radio Accessories Co. 129 F.2d 177. This principle of 
law finds support in the court's opinion in E. L DuPont de Nemours v. 
Claiborne-Reno Co., 64 F. 2d 224. 

Having found that the counter was erected in plaintiff's Arena 
prior to June 15, 1951 and having held that the contract was executed to that 
date in equity the plaintiff should be required to compensate the defendant for 
the cost of its erection. Were it not so the plaintiff would be unjustly enriched. 

Based upon the teachings of equitable principles the court will 
require the plaintiff to compensate the defendant for the actual cost of erecting 
the counter, which seems to be the only item which may properly be charged to 
the plaintiff. 

The court is unable to determine on the record what expenditures 
were made by the defendant in the erection of the counter; accordingly unless 
counsel can agree upon a better method of determining same the court will 
refer the matter to the auditor with direction to ascertain the items of cost 
born by the defendant and report his findings to the court. 

/s/ ¥. Dickinson Letts 


Judge 
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[Filed February 14, 1957] 
STIPULATION 


The parties hereto by their counsel in order to avoid the expense 
of a reference to the Auditor as set forth in the memorandum of the Court 
dated May 11, 1956, hereby stipulate and agree that the cost of the concession 
facilities installed by the defendant, Washington Sportservice, Inc. , and con- 
stituting capital improvements to Uline Arena, is Thirty-seven Thousand Five 
Hundred Dollars ($37, 500). : 


/s/ Benj. W. Dulany_ 


Benj. W. Dulany 
822 Southern Building, 
Washington 5, D. C. 
Attorney for the Plaintiff 
The M. J. Uline Company 
/s/ Lowell J. Bradford, 


Lowell J. Bradford, © 

Ring Building, 

Washington 6, D. C. 
Attorney for the Defendant 
Washington Sportservice, Inc. 


[Filed July 10, 1959] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This case came on for hearing and was tried by the Court without 
a jury. The evidence adduced by the parties as well as the stipulation entered 
of record have been considered by the Court. After such consideration, the 
Court entered its memorandum opinion herein on May 11, 1956. Death of 
the sole stockholder in the Uline Company, change of counsel, and hopes that 
the matter would be amicably settled postponed action until now. 
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The Court hereby finds the fact and states the conclusions of 
law to be as follows: 

FINDINGS OF FACT 

1, The Uline Arena which was a building used for the production 
of the circus, shows, indoor athletic contests and other entertainment pro- 
ductions; was opened for business by the plaintiff in January, 1941. 

2. On November 14, 1941, the plaintiff and the Jacobs Brothers 
entered into an agreement which constituted a lease of certain portions of the 
arena operated by the plaintiff. This instrument and its modifications of July 
31, 1945, August 2, 1945 and August 11, 1945, were assigned to the defendant 
with the plaintiff’s concurrence. 

3. The lease agreement gave the defendant the exclusive conces- 
sion rights for the sale of refreshments, beverages, sandwiches, coffee, beer, 
ice cream, confections and novelties. The contract also gave to the defendant 
the exclusive right to sell programs of events occurring in the arena as well 


as the advertising contained in the program. Receipts for such as well as 


receipts for the wall advertising in the concession area were to be divided on 
a percentage basis. 
4. The contract was to remain in force until July 14, 1947, 
during which time the defendant was required to pay the plaintiff as rental 
a. | 22-1/2% of the gross receipts from the sale of 
food and beverages. 


b. | 30% of the receipts from the sale of advertising space 
in the arena. 


c. | 20% of the gross sales price fromthe sale of pro- 

grams. 

5. Correspondence passed between the parties in July and August 
of 1945 which altered the agreement of November 14, 1941, in order to provide 
that the defendant would construct and install a new counter in the arena and, 
further, that the defendant would, as set out in its letter of July 31, 1945, 
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“proceed with such and other improvements and 
installations of equipment and uniforms as you 
(the plaintiff) may desire * * * with the 
understanding that our agreement is renewed 
and automatically extends itself for such 

yearly periods as are required to amortize at 
the rate of $1000 a year the amounts expended 
by us (the defendant) for such improvements 

and installations. To amplify, if we (the 
defendant) expend $2000 our agreement would be 
considered extended until June 15, 1949, and the 
same extension procedure is to apply to any 
similar expenditures that we may make from time 
to time with data, of course, being submitted to 
you as you may direct. we 


6. This modification of the lease agreement of November 14, 
1941, is set forth in defendant's letter of July 31, 1945, which was accepted 
by the plaintiff on August 2, 1945. But on August 11, 1945, the parties signed 
@ memorandum on the face of the letter of August 2, 1945, stating “this letter 
is cancelled out by M. J. Uline and L. M. Jacobs." | 

7. In reliance upon the agreement of November 14, 1941, as 
modified in July and August of 1945, the defendant erected installations in 
the plaintiff's arena which were to be used by the defendant in dispensing and 
selling its wares. | 

8. The character of the installations was approved by the plaintiff 
and the defendant, but the plaintiff was not informed of the cost of the construc~ 
tion which the parties stipulated amounted to $37, 500. The Court believes that 
sum to be the reasonable cost of the improvements to the plaintiff's property 
which the plaintiff should pay for, less reasonable amortization thereon. 

9. On May 2, 1951, the plaintiff, at the request of the defendant, 
consented to an assignment by the defendant of its rights under the contract of 
November 14, 1941, as modified, to Maryland Sportservice, Inc 

10. At the time the plaintiff consented to such assignment. it 


inserted by interlineation after the word "contract" the words “which expires 
June 15, 1951." 
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11. The contract was terminated between the parties on June 
15, 1951, but all parties are subject to all liabilities incurred prior to its 
termination. The defendant is now operating the concession in Uline Arena 
and has done so since 1941 under the contract of November 14, 1941. 

12. Reasonable amortization of the installations made by the 
defendant on the plaintiff's property from the time of construction to and 
including June 15, 1951, is $6,000 and, accordingly, the defendant should 
be charged therefor in its claim against the plaintiff. 

13. The plaintiff is justly indebted to the defendant for $31, 500, 
being the difference between the cost of the repairs ($37, 500) and the amorti- 
zation of $6, 000. 

14. A temporary restraining order and preliminary injunction 
issued by the Court on September 9, 1955, and September 15, 1955, respectively, 
prohibited the plaintiff from ejecting the defendant from the arena or interfering 
with the operations by the defendant of the concession under the contract of 
November 14, 1941, as modified. 

CONCLUSIONS OF LAW 
From the aforegoing facts, the Court concludes: 
1. An actual controversy exists between the parties which is 


justiciable in nature and may be determined under Title 28, Section 2201, 
U.S. C. 


2. The contract of November 14, 1941, as amended in July and 
August of 1945, is a lease of real property and the tenancy created is an 
estate from year to year. 

3. Plaintiff terminated the estate from year to year on June 
15, 1951, and the tenancy thereafter became an estate by sufferance. 

4, The defendant is not bound to perform the services incident 
to the concession contract and may cease to render the same at any time 
according to its whim or wish without first giving notice to plaintiff and without 
any penalty. 
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5. The contract is binding to the extent that it had been per- 
formed prior to the date of termination on June 15, 1951. During its exis- 
tence, the defendant installed facilities at a cost of $37, 500 which the plaintiff 
should pay for, less $6,000 which is reasonable depreciation thereon to June 
15, 1951. | 

6. The concession contract of November 14, 1941, as amended, 
is unenforceable and has been since June 15, 1951. It is indefinite and lacks 
mutuality from that date. | 

7. The defendant is entitled to a judgment against the plaintiff 
in the sum of $31,500 which judgment shall be an equitable lien on the plaintiff's 
property located at Third and M Streets, N. E., Washington, D. C. 

8. Stay of execution on said judgment is to be granted until 
September 1, 1959, in order to give the plaintiff an opportunity to seek relief 
or redress by way of credit, set-off, recoupmentor otherwise, for any cause 
growing out of the issuance of the injunction herein on September 15, 1955, 
or arising out of the defendant's occupancy of plaintiff's premises and its 
exercise of concession privileges therein since June 15, 1951. Should any 
such proceedings seeking such relief be instituted by plaintiff on or before 
September 1, 1959, enforcement of the judgment for $31, 500 by execution 
or otherwise should be further stayed until final determination of such pro- 
ceedings by the Court. : 


9. The preliminary injunction issued herein on September 15, 
1955, is to be dissolved as of September 1, 1959. However, should the plain- 
tiff institute proceedings on or before September 1, 1959, seeking relief from 
the judgment granted to the defendant, either by way of set-off or recoupment, 


or any other cause, thereby suspending the defendant's right of execution on 
that judgment, then the preliminary injunction shall continue in effect until 
the final determination of the proceedings instituted by the plaintiff. 
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10. Tke Court does not determine any rights or obligations 
of the parties to this cause by reason of the occupancy and exclusive use 
by the defendant of the concession in the plaintiff's arena from June 15, 1951, 
the date of the termination of the contract. 
/s/ F. Dickinson Letts 
JUDGE 


Dated July 10, , 1959 
Approved as to Form 


/s/ James F. Reiiiy 
Attorney for the Plaintiff 


/s/ Harry L. Ryan, Jr. 
Attorney for Defendant. 


[Filed July 10, 1959] 


ORDER FOR DECLARATORY JUDGMENT, MONEY DUE, 
VACATING PRELIMINARY INJUNCTION AND OTHER RELIEF 


This cause having been fully heard by the Court, sitting without a 
jury, and the Court having heretofore on May 11, 1956, filed its memorandum 
opinion, and having aiso filed its findings of fact and conclusions of law herein, 
it is by the Court this 10th day of July, 1959, 

ORDERED that: 

1. The contract of lease and the modifications thereof executed 
November 14, 1941, August 2, 1945, and August 11, 1945, by and between the 
plaintiff as lessor and Marvin Jacobs and Louis M. Jacobs, doing business as 
Jacobs Brothers, as lessees, and assigned on September 20, 1946, by the 
said Jacobs Brothers to the defendant. purporting to convey to the lessee the 
exclusive right to vend certain merchandise in the arena owned by the plaintiff 
for a term beginning November 20, 1941 and ending June 15, 1947, but subse- 
quentiy extended to June 15, 1951, is hereby adjudged to have been unenforce- 
able after June 15. 1951. 
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2. The said lease was binding upon the parties thereto to 
the extent that it had been performed from November 20, 1941, to June 
15, 1951. 
3. Each of the parties to the contract is hereby adjudged to 
have been subject to such liabilities as had been incurred or advantages 
that had innured to its benefit prior to the termination of the contract on 
June 15, 1951. : 

4. The defendant Washington Sportservice, Inc. . is hereby 
awarded a judgment against the plaintiff in the sum of $31, 500 for monies 
due and adjusted to June 15, 1951, by reason of the improvements made by 
the defendant on the plaintiff's property pursuant to the contracts referred to 
in paragraph one hereof. The judgment shall constitute an equitable lien on 
the arena property of the plaintiff located at Third and M Streets, N. E., 
Washington, D. C. 

5. The enforcement by way of execution or otherwise of the 
judgment for $31, 500 granted to the defendant herein is hereby stayed until 
September 1, 1959, in order to afford the plaintiff an opportunity to institute 
appropriate proceedings seeking relief by way of set-off, recoupment or credit 
from said money judgment for any cause resulting from or growing out of the 
issuance of the injunction herein on September 15, 1955, and the occupancy 
by the defendant of the plaintiff's premises and its exercise of concession 
privileges therein since June 15, 1951, provided, however, that should any 
such proceedings be instituted by the plaintiff on or prior to September 1, 

1959, execution shall be further stayed until the final determination of those 
proceedings. | 


6. The preliminary injunction issued herein on September 15, 
1955, is vacated and dissolved effective September 1, 1959, provided, how- 
ever, that should the plaintiff have instituted proceedings under paragraph 5 
hereof resulting in a further stay of execution on the defendant's judgment, 
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then the effective date of the dissolution of said injunction shall be postponed 
until the defendant’s right to execution is released from the stay provided for 
in paragraph 5 hereof. 

7. Each party will bear its own costs. 


/s/ F. Dickinson Letts 


Approved as to Form 


/s/ James F. Reilly 
821 15th Street, N. W. 
Washington 5, D. C. 
Attorney for Plaintiff 


/s/ Harry L. Ryan, Jr. 
815 15th Street, N. W. 
Washington, D. C. 
Attorney for Defendant 


[Filed August 7, 1959] 
NOTICE OF APPEAL 


Notice is hereby given this 7th day of August, 1959, that 
Washington Sportservice, Inc. hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this Court 
entered on the 10th day of July, 1959 in favor of The M. J. Uline Company 
against said Washington Sportservice, Inc. 


/s/ Harry L. Ryan, Jr. 
Attorney for Defendant 


Serve Copy On 


James F. Reilly, Esquire 
821 15th Street, N. W. 
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[Filed September 14, 1959] 


ORDER EXTENDING TIME TO FILE RECORD ON 
APPEAL 


Upon consent of the parties hereto, and on request of the defen- 
dant, it is by the Court, this 14th day of September, 1959, _ 

ORDERED That the time within which the record on appeal herein 
may be filed, be and the same is hereby extended to and including the 15th day 
of October, 1959. 


/s/ Alexander satea 
JUDGE 


CONSENT: 


/s/ James F. Reilly 
Attorney for Plaintiff 


/s/ Harry L. R Jr. 
Attorney for Defendant. 
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PLAINTIFF'S EXHIBIT NO. 2 


America’s Most Ww Ape 2 America's Most 
Beautiful Arena D.C y Modern Ice Plant 


July 18, 1945 


Sportservice, Inc. 
Hurst Building 
Buffalo, N. Y. 


Gentlemen: 

Your Mr. Charles Jacobs called on us recently regarding the 
building of a new counter in the lobby of our arena. 

He, of course, asked us for a letter for protection according to 
the cost of the counter. This is agreeable to us as the counter will be charged 
off in a certain number of years, providing we can pay the difference if we 
should wish to terminate the contract. We doubt very much if anything of that 
sort will happen as we have been satisfied with your service and we believe 
you have been satisfied with our conditions. 

Talked to our local contractor, the Mohler Construction Company, 
1223 Connecticut Avenue, Washington, D. C., who are doing work in our arena 
now and they stated that they would gladly undertake the building of the counters 
should you wish to make those arrangements with them. 

They suggested the name of John Heberson, 2 West 47th St., New 
York City, who is an architect for that kind of work should you wish to contact 
him. 

The Mohler Company has done this type of work in our city for 
several theatres and the Variety Club. 
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You realize that we must be ready for this work by September 
1 as all work must be finished before October 1 when we intend to open the 
arena. ‘ 
Sincerely yours, 
ULINE ICE ARENA 
By /s/ M..J. Uline 
President 


PLAINTIFF'S EXHIBIT NUMBER THREE 


July 31, 1945. 


Mr. M. J. Uline, President 
The M. J. Uline Company 
3rd and M Streets, N. W. 
Washington, D. C. 


Dear Mr. Uline: 

In reply to yours of the 18th, as you indicate, Charles Jacobs 
reviewed with you the procedure followed in other buildings and parks where 
we operate where various improvements are desired in the refreshment de- 
partment, including the installation of new equipment and where we are pre- 
pared to make such improvements in the interest of Se appearance 
and in anticipation of improved sales. 

To follow such procedure, with our agreement of November 14th, 
1941 expiring as of June 15th, 1947, may this instrument serve as an assurance 
to you that we will definitely proceed with such and other improvements and 
installations of equipment and uniforms as you desire and as restrictions and 
limitations during this emergency period will permit, with the understanding 
that our agreement is renewed and automatically extends itself for such yearly 
periods as are required to amortize at the rate of $1000 a year, the amounts 
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expended by us for such improvements and installations. To amplify, 

if we expend $2000 our agreement will be considered extended until June 

15th, 1949, and the same extension procedure is to apply as to any 

similar expenditures that may be made from time to time, with data, 

of course, being submitted to you as you may direct. It-UHne-Arena 

wishes-to-discontinue-contract; they- may do-se-by paying-to-daeebs- 

Brothers-+the-unamertized-part-ef expenditures efter dune-15;-1047% (initialled 
L.M.J and M. J. U.) 

This letter is sent to you in duplicate. If it meets with your 
approval, we suggest you indicate your acceptance below, retaining one 
copy for your files and returning the other for ours. 

You may feel assured of our being very sympathetic as regards 
any improvements that should be made. We are prepared to cooperate in. 
every direction in the furtherance of our best mutual interest. 

Very truly yours, 
JACOBS BROTHERS 


By /s/ Louis M. Jacobs _ 


ACCEPTED BY: 

THE M J. ULINE COMPANY 
BY: M. J. Uline 

DATE: 8-2-45 


PLAINTIFF'S EXHIBIT NUMBER FOUR 


JACOBS BROTHERS 
Hurst Building 
Buffalo, N. Y. 


July 31, 1945. 


Mr. M. L. Uline, President 
The M. J. Uline Company 
Srd and M Streets, N. E. 


Washington, D. C. 
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Dear Mr. Uline: 


In reply to yours of the 18th, as you indicate, Charles Jacobs 
reviewed with you the procedure followed in other buildings and parks 
where we operate where various improvements are desired in the refresh- 
ment department, including the installation of new equipment and where we 
are prepared to make such improvements in the interest of improved ap- 
pearance and in anticipation of improved sales. 

To follow such procedure, with our agreement of November 
14th, 1941 expiring as of June 15th, 1947, may this instrument serve as 
an assurance to you that we will definitely proceed with such and other im- 
provements and installations of equipment and uniforms as you desire and 
as restrictions and limitations during this emergency period will permit, 
with the understanding that our agreement is renewed and automatically 
extends itself for such yearly periods as are required to amortize at the 
rate of $1000 a year, the amounts expended by us for such improvements 
and installations. To amplify, if we expend $2000 our agreement will be 
considered extended until June 15th, 1949, and the same extension procedure 
‘is to apply as to any similar expenditures that may be maiie from time to 
time, with data, of course, being submitted to you as you may direct. 

If Uline Arena wishes to discontinue contract, they may do so by paying 
to Jacobs Brothers the unamortized part of expenditures after June 15, 
1947. 


This letter’ is‘sent to you in duplicate. If it ae with your 


approval, we suggest you indicate your acceptance below, retaining one 
copy for your files and returning the other for ours. 

You may feel assured of our being very sympathetic as regards 
any improvements that should be made. We are prepared to cooperate in 
every direction in the furtherance of our best mutual interest. 

ACCEPTED BY: Very truly yours, _ 
THE M. J. ULINE COMPANY JACOBS BROTHERS 


BY: M. J. Uline : 
DATE: 8-2-45 By /s/ Louis M. Jacobs 
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PLAINTIFF'S EXHIBIT NUMBER 
FIVE 


America’s Most ULINE-ICE America's Most 
Beautiful Arena WASHINGTON 2, D. C. Modern Ice Plant 


August 2, 1945 


Mr. Louis M. Jacobs 
Sportservice, Inc. 
Hurst Building 
Buffalo, N. Y. 


Dear Lou: 

We are enclosing herewith signed contracts as per your request 
but have added the following: 

“Hf Uline Arena wishes to discontinue contract, they may do so 
by paying to Jacobs Brothers the unamortized part of expenditures after 
June 15, 1947". 

This was explained to Charley and is only fair to us, but as 
stated before, we hope it won't mean anything for, as far as we are concerned, 


we are satisfied with the services and no doubt will continue as long as we have 


an arena. 
Will see you Sunday in New York. 
Sincerely yours, 
/s/ Mz. J. Uline 
MdJUline: jg August llth, 1945 
(HANDWRITTEN - This letter cancelled out by M. J. Uline and L. M. 
/s/ Louis M. Jacobs, /s/M. J. Uline.) 


121 


PLAINTIFF'S EXHIBIT NUMBER SIX 
EE NUMER SLA 


March 7, 1946 


Mr. M. J. Uline, ; 

The M. J. Uline Company, Registered Receipt requested 
3rd & M. Street, N. E., : Sent to vault 
Washington, D. C. 


Dear Mr. Uline: 

We herewith submit summary of expenditures for improvements, 
equipment, uniforms, etc. at Uline Arena in accordance with our letter dated 
July 31, 1945. 


Mohler Construction Co. invoices 10-17-45 $ 2,711.17 
Mohler Construction Co. a 11-19-45 4, 658. 44 
Mohler Construction Co. wy 12-31-45 11,918.77 
Mohler Construction Co. Ws 1-24-46 4, 680. 27 
Mohler Construction Co. wi 1-28-46 10, 453. 64 
Mohler Construction Co. es 2- 6-46 2, 583. 82 
Electrical Construction Co. " 2-19-46 68. 04. 
John A. Zimmerman Chicago Stainless Steel 415. 00 
Materials purchased for cash 80. 03 
Miscellaneous Expense 43.35 
Equipment purchases & replacements 1, 725.51 


$39, 388. 04 


Original invoices, bills, payrolls, etc. covering these expenditures 
Will be made available for your inspection upon request. 

In the event we do not hear from you to the contrary we shall under- 
stand that this fulfills the terms of agreement on our part to be performed and 
constitutes renewal of concession contract in accordance with said letter of daly 
31, 1945. Your acknowledgment at your early convenience will be appreciated. 

Respectfully submitted. 
JACOBS BROTHERS 
BY : 
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PLAINTIFF'S EXHIBIT NUMBER SEVEN 


PIERSON AND BALL 
ATTORNEYS AT LAW 
RING BUILDING 
WASHINGTON 6, D. C. 


May 2, 1951 


Miss M. E. Rothgeb 

The M. J. Uline Company 
3rd & M Streets, N. E. 
Washington 2, D. C. 


Dear Miss Rothgeb: 

Confirming our telephone conversation of this morning, Lou 
Jacobs asked me to get permission of the M. J. Uline Company to an assign- 
ment of the existing contract with Washington Sportservice, Inc. , to Maryland 
Sportservice, Inc. , a wholly owned subsidiary. This will facilitate accounting 
and tax matters in Buffalo. 

Will you be good enough therefore to execute the permission in ; 
the lower left hand corner and return this original to me so that I can forward 
it to the Buffalo office. 

Sincerely, 

PIERSON AND BALL 

/s/ Frederic J. Ball 
FIB:¢g | 


The M. J. Uline Company hereby 
consents to an assignment by 
Washington Sportservice, Inc. 
Be, which expires June 15, 1951 
of its concession contract, /with 
The M. J. Uline Company to 
Maryland Sportservice, Inc. 


THE M. J. ULINE COMPANY 
By: /s/ M. J. Uline 
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‘PLAINTIFF'S EXHIBIT NUMBER EIGHT 
MARYLAND SPORTSERVICE, INC. 


703 MAIN STREET, AT TUPPER 
BUFFALO 3, N. Y. 


May 25, 1951 


Mr. M. J. Uline, President 
The M. J. Uline Company 
3rd and M Streets, N. E. 
Washington 2, D. C. 


Dear Mr. Uline: 

Many thanks for your letter dated May 2nd in which you consent 
to the assignment by Washington Sportservice, Inc. , of its concession contract 
with the M. J. Uline Company to Maryland Sportservice, Inc. 

You will recall that you made the observation on the above described 
letter in reference to the concession contract "which expires June 15, 1951.” 
We attach hereto ozalid copy of letter agreement dated July 31, 1945 which you 
will note indicates an extension of one year to the contract for each $1000. 00 
spent for improvements and installations, etc. , all as outlined in the letter. 

Mr. Fred Ball informed me that you had the impression that only 
$4000. 00 has been spent while as a matter of fact for the period October 16, 
1945 through December 1950, $43, 161.30 was actually spent and we submit 
for your consideration herewith listing of such expenditures which we trust 
you will find in sufficient detail. 

We would therefore like to correct the impression indicated in 
your letter and will you kindly indicate your acceptance in the space provided 
below and which will constitute your concurrence that the above described ex- 
penditures are allocable as submitted. 

Your further indulgence and cooperation in refard to this matter 
is very much appreciated. 


124 


Incidentally, please criticize Fred Ball for failing to have a 
current copy of the agreement there with him so that he could bring you up 
to date on this matter instead of having such an antiquated file as he must 
possess. 

Very truly yours, 
MARYLAND SPORTSERVICE, INC. 


BY: /s/ Blake Saunders 
Pp. B. Saunders 


ACCEPTED: 
THE M. J. ULINE COMPANY 


BY: 
M. J. Uline, President 


PLAINTIFF'S EXHIBIT NUMBER TEN 


CONCESSION INVENTORY 
' Deprec. 


Venior Cost ' Blde, 2€ # Present 


Teseriotion 


—— ee 


Const. Tunerv. xr. 


Number 


" Meteriel & Wages 2 
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2 
2 


1 Set Cut Out Lettersd 
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1 ¢> Trav 
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" " " 
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2 “envor Strep 
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1 Seve 


©S Covering Por. Neh.53 
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PLAINTIFF'S EXHIBIT NUMBER ELEVEN 


America’s Finest Arena ULINE America's Most 
' HOME OF ' Modern Ice Plant 

Washington "CAPS" WASHINGTON 2, D. C. : Manufacturers of 

Washington "LIONS" September 12, 1951 - Uline Machinery 


Mr. Frederic J. Ball 
Pierson & Ball 


Ring Building 
Washington, D. C. 
Dear Fred: 

Attached is a complete list of equipment now in Uline Arena as out- 
lined in your report of expenditures. This list is based on an actual physical 
inventory. Those items which do not appear in our listing are either no longer 
in the building or are items for which we do not feel we should be held responsi- 
ble. You will notice that we have deducted the customary building depreciation 
of 2% and equipment depreciation of 10% and listed the present value. As agreed 
earlier, we expect the payment by Uline of an additional 4% on expenditures to 
be removed. 

We will expect, in negotiating the extension at our agreement, 
that the total amount of $36, 350.90 be reduced by $8, 000. 00 as described on 
the attached bringing the new total to be amortized at the rate of $1,000. 00 per 
year to $28,350.90. Please note that the rate of amortization is to be $1, 000. 00 
and not 2-1/2% as previously discussed. In return for the concession rights in 
Uline Arena, we are to receive from Sportservice, payment calculated at the 
rate of 25% of their gross sales. 

This agreement is to continue until the entire es of $28, 350. 90 
has been amortized but can be discontinued at any time upon payment by The 
M. J. Uline Company of the unamortized balance based on a physical inventory 
to be taken at the time of the discontinuation. 

Please keep in mind, when drawing up the new agreement, our 
earlier discussion of the sale of wall advertising space in Uline Arena. As is 
the case with program advertising sales, we feel it seers important that 
this campaign be started as soon as SS 
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: _ I think I have covered all of the details but in the event I have 
“fet, I think a personal visit would be judicious since it is almost imperative 
that we begin our plans for the coming season at once. 
Please let me hear from you at your earliest convenience. 
Sincerely, 
THE M. J. ULINE COMPANY 


By /s/ P. U. Foster 
Vice-President & Gen'l Mgr. 
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STATEMENT OF QUESTIONS PRESENTED 
Appellee believes the questions to be: 


I 


Is a contract unenforceable because it is indefinite and 
lacks mutuality of obligation where: 


A. A tenant for a fixed period has the exclusive 
right to operate a refreshment concession and to sell 
food and beverages in a sports arena, in consideration 
for which he pays a fixed percentage of the gross 
receipts but where the contract of lease did not contain 
any provision for a minimum rental, or the payment 
of any other consideration, to the owner in the event 
the concessionaire failed to operate the concession, 
and where 


B. Two years prior to the end of the term originally 
created by the contract of the parties, the tenant’s 
proposal that it be given an extension of one year for 
each One Thousand ($1,000.00) Dollars expended by it 


on equipment in the concession area of the arena was 
conditionally accepted by the landlord but which exten- 
sion did not contain any provision that would 


1. Protect the landlord against costs for repairs 
made, which were neither agreed upon by the land- 
lord or suggested by him, and where the extension 
contract contained no provision requiring the pay- 
ment of any rent should the tenant fail to conduct 
the concession or where the extension agreement 
did not contain a provision permitting the land- 
lord to terminate the lease by paying the costs 
of the repairs.” 


aul 


In the circumstances related in question one, did the 
subsequent agreement convey a valid estate for years, 
when the duration of the tenancy was made to depend upon 
indefinite expenditures to be made at indefinite times in 
the future, at the will of the tenant? 


1 The appellee maintains that the contract did contain such a provision. 
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IN THE 


United States Court of Appeals 


For tHe Disrricr or CoLumsia Circurr 


No. 15,407 


Wasuinctron Sportservice, Inc., Appellant, 
v. 


Tue M. J. Unrxe Company, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF CASE 


The appellee is the owner of the Uline Arena in Wash- 
ington, D. C., where indoor sports and other events are 
presented to the public. 


On November 14, 1941, a lease prepared by Sportservice, 
Ine. (JA 100) was entered into between the appellee, the 
M. J. Uline Company, Inc., hereinafter called Uline, and 
the Jacobs Brothers, the predecessors in interest of Sport- 
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service, Inc., appellant, hereinafter called Sportservice 
(JA 6). 


The lease conveyed to Sportservice the exclusive right 
to sell in the Uline arena food, soft drinks and programs 
for the period beginning November 14, 1941, and ending 
June 15, 1947 (JA 6, para. 1, 17). 


In consideration, Sportservice was required to pay to 
Uline 221% per cent of the gross receipts of the refreshment 
sales, 20 per cent of the program sales and 30 per cent of 
the advertising receipts (JA 7, para. 6). The agreement 
is silent as to what would be the effect if Sportservice 
neglected to operate the concession. There was no provi- 
sion in the agreement as to the quality or type of products 
to be sold by Sportservice. No accounting measures were 
provided for Uline to ascertain the sales made by Sport- 
service. 


By correspondence dated July 18, 1945, and July 31, 1945, 


and while the agreement of November 14, 1941 was still in 
operation between the parties, Uline and Sportservice 
agreed that certain alterations and repairs to the counter 
at the arena could be made by Sportservice. The costs 
of the repairs were to be advanced by Sportservice. Uline 
agreed that the existing lease would be extended for one 
year for each One Thousand ($1,000.00) Dollars paid by 
Sportservice for repairs. However, Uline stipulated that 
the contract of lease extension could be terminated by it 
upon payment of the unamortized part of the expenditures 
made by Sportservice (Plaintiff’s Exhibits 2 and 4; JA 
116 and 119). 

The record discloses some dispute between the parties 


as to whether the cancellation provision? was in the final 
agreement extending the original lease from its terminal 


1The pertinent phraseology is: 
“If Uline wishes to discontinue contract, they may do so by paying to Jacobs 
the unamortized part of expenditures after June 15, 1947.’’ (JA 118, 119). 
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date of June 15, 1947. Uline testified the cancellation pro- 
vision was incorporated in the letter of agreement (JA 
41, 46). 


Mr. Louis Jacobs’ explanation, although not quite clear, 
seems to indicate he wished Uline to delete the provision 
giving Uline the right to “‘buy out’? and terminate the 
contract (JA 95, 96). 


Exhibits 3 and 4 are the carbon copy and the original 
of the letter of July 31, 1945, extending the terminal date 
of the original lease. It was accepted by Uline on August 
2, 1945 (JA 97). Exhibit 4, which is the ribbon copy, 
contains the language permitting Uline to terminate. How- 
ever, in Exhibit 3, which is a carbon copy of that letter 
(JA 97), the language is deleted. Plaintiff’s Exhibit 5 is a 
letter dated August 2, 1945, from Uline to Louis Jacobs call- 
ing his attention to the conversation had between Uline and 
the addressee’s brother, Charles Jacobs, relative to the 


language. That communication (JA 120) contains language 
which was added thereto on August 11, 1945, viz: 


“This letter cancelled out by M. J. Uline and L. M. 
Jacobs.”’ 


It was signed by Louis M. Jacobs and M. J. Uline (JA 120). 


Uline contends that the cancelling out by the parties 
of Exhibit 5 leaves Exhibit 4 intact. In that event Uline 
could terminate upon payment to Sportservice of the cost 
of repairs remaining unpaid. 


On May 2, 1951, Uline consented to an assignment by 
Washington Sportservice, Inc., of its rights to the contract 
of November 14, 1941, as modified, to its wholly owned 
subsidiary, Maryland Sportservice, Inc. (JA 122, 123). 
That consent indicated and the court below found as a 
fact that the contract was to expire and did terminate on 
June 15, 1951, but that the parties were subject to all 
liabilities theretofore incurred by them (Findings of Fact 
9, 10 and 11; JA 109 and 110). 
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The Court below in its opinion’ ruled that when the 
lease was assigned to Maryland Sportservice, Inc., the 
estate at sufferance which had existed between the parties 
was terminated (JA 105). 


The Court also determined that because of the lack of 
mutuality and the indefiniteness of the extended contract, 
it was unenforceable but that while it was in existence 
(JA 106), ie. until June 15, 1951, all parties were bound 
by it. We concede the Court was right in holding that 
Uline had to compensate Sportservice for expenditures 
made in the building (JA 106). It was stipulated that these 
expenditures amounted to $37,500 (JA 107). However, 
the Court ruled that the repairs made in 1945 depreciated 
$6,000 by June 15, 1951. The Court awarded Sportservice 
a judgment against Uline which we concede should be 
paid except for such credit thereon as Uline is entitled to 
for use and occupancy of the concession area by Sport- 
service. 

Sportservice claims the original lease was extended one 
year for each $1,000 it expended on renovations at the 
Uline arena. The parties stipulated that $37,500 was ex- 
pended (JA 107). If the contention of Sportservice had 
been sustained below, its lease would have been for 37 
years. 

Uline claims the contract between it and Sportservice 
expired June 15, 1951, but admits that it is liable for the 
cost of repairs that have not been accounted for. 


1 The opinion stated: 

Page 105—‘‘On May 2, 1951, the plaintiff was asked to permit defendant to 
assign defendant’s rights under the contract as modified to Maryland Sport- 
service, Inc. On that day the plaintiff consented to such assignment but 
by interlineation inserted ‘the following language after the word ‘contract’ 
‘which expires June 15, 1951.’ The court finds that by so doing the plaintiff 
effectively terminated the estate which had become an estate by sufferance 
ag defined in See. $20, Title 45, District of Columbia Code. Sec. 904, Title 
45, District of Columbia Code.”” 

Page 106—‘‘The court having now considered that the lease expired as of 
June 15, 1951 such date becomes critical in determining the rights of the 

” 


parties. 
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SUMMARY OF ARGUMENT 


All parties agreed that the contract of 1941 (JA 6) was 
a leasehold agreement. The Court below concurred (JA 
105) and found that the initial agreement was an estate 
for years which by its terms expired on June 15, 1947. 


The crux of the litigation is the legal effect of the 
amendments of July and August 1945 (JA 118-119) to 
the contract of November 14, 1941 (JA 6). Briefly, the 
appellant proposed that an additional tenancy for one year 
be given it for each one thousand dollars ($1,000.00) it 
expended on repairs or improvements made to the sports 
arena owned by appellee. No formal document was exe- 
cuted but appellee accepted the offer by indicating its 
assent, provided termination could be had by paying the 
costs of the improvements. The consent of Uline was 
affixed on August 21, 1945, at the bottom of the letter 
of July 31, 1945. 


It is appellee’s contention that the letter of July 31, 


1945, and particularly that portion which permitted Uline 
to terminate the term of the lease upon the performance 
by it of a prescribed condition created an estate by suf- 
ferance (T. 45:820, D. C. Code). It was not an estate for 
years as that estate is determined by statute (T. 45:818, 
D. C. Code). The sufferance estate was terminated by 
Uline (JA 122). 


Appellee contends that the amendment of July 31, 1945 
to the original contract was unenforceable because it 
lacked mutuality of obligation and remedy. This was 
the basis of the decision below and the appellant has not 
briefed that point on its appeal. 


Matuality was absent in that Exhibit 4 permitted un- 
limited repairs to be made by Sportservice in the interest 
of improving the appearance of that part of the premises 
covered by the contract. Uline had no say or veto power 
with relation to the extent, nature or character of the 
repairs to be made. 
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However, if other improvements were desired by Uline 
and could be made during the war emergency then existing, 
Sportservice would give ‘“‘sympathetic’’ consideration to 
their completion (JA 119). 


In addition, there was no provision for rent, minimal or 
otherwise, if Sportservice did not vend its wares in the 
arena, 


ARGUMENT 
I 
THE FINDINGS OF THE COURT BELOW ARE SUPPORTED BY 
SUBSTANTIAL EVIDENCE 

The Court below ruled that the estate created by the 
agreement proposed by Sportservice on July 31, 1945, and 
accepted with reservation by Uline on August 2, 1940, 
extending the terminal date of the original lease was an 
estate at sufferance and was unenforceable after June 
15, 1951. 


The Court found as a fact that the tenancy at sufferance 
terminated on that day but that all parties were subject 
to the liabilities, incurred prior to termination (JA 110). 


The findings of fact are to be sustained unless clearly 
erroneous. Rule 52 (a), F. R. C. P.; 2 Barron & Holtzoff 
833, Sect. 1133 and 5 Moore’s Fed. Practice, 2nd Ed., 2609, 
et seq.; Remington Rand, Inc. v. Societe, etc., 88 U. S. App. 
D. C. 275, 188 F. 2nd 1011; Bass v. Amer. Security & Trust 
Co., Agt. (MCA DC, 1956), 124 A. 2nd 590, 591. 


B 3 


THE LACE OF MUTUALITY IN THE CONTRACT SUED UPON 
RENDERS IT UNENFORCEABLE 


All the parties agreed that the instruments involved con- 
stituted a lease of real property (JA 105, para. 4). 


Appellee contends that the instrument of July 31, 1945 
(Ex. 4) which extended the term of the instrament of 
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November 14, 1941,! was so lacking in mutuality as to be 
unenforceable. It was vague, indefinite and illusory. The 
trial Court so ruled in its opinion (JA 105, para. 4; 106, 
para. 2), and in its conclusion of law (JA 111). We submit 
the Court was correct in so holding. 


An analysis of the agreements executed July 31, 1945, 
and accepted August 2, 1945, will reflect that Sportservice 
could expend funds for repair almost indiscriminately and 
without limit. For each $1,000 so expended, Sportservice 
was entitled to an extension of one year to its then existent 
lease. 


In paragraph one of the extension agreement (JA 119), 
repairs were to be made by Sportservice so that the 
facilities at Uline would be comparable to that used by 
Sportservice at its other establishments. There is no 
specification or itemization of what would be done. How- 
ever, should repairs be thereafter made from time to time, 
appropriate data would be submitted to Uline for approval 


(JA 119, para. 2). 


The last paragraph of that alleged contract does concede 
that Sportservice would be ‘‘sympathetic.”? In 1951, 
Mr. Uline was of the opinion that only $4,000.00 had 
been expended for repairs, while Sportservice at that time 
computed repairs at approximately $43,000.00 (JA 123; 
Ex. 8). 


Except for the amount of $2,000 mentioned in JA 119, 
paragraph 2, as an example of what expenditures were 
contemplated, there is neither a ceiling nor floor on that 
which was to be expended by Sportservice for the repairs. 


The contract is defective because it does not contain a 
provision compelling Sportservice to perform or to sell 
any articles in the arena or provide a remedy should it 


1 At the time of the institution of the suit in July of 1955, the term 
created by the agreement of November 14, 1941 had expired. Any defect 
in that instrument was not an issue in the court below. 
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fail to operate the concession. This could result in com- 
plete failure of revenue to Uline but the property was 
encumbered by a lease. There was no minimum rental 
prescribed in the contract. In short, except for a cause 
of action for damages, Sportservice could terminate simply 
by walking out. 


This lack of mutuality, which is another way of saying 
“‘no consideration,’ renders the extension of the original 
contract unenforceable. 


Mutuality is absent in a contract if one party has the 
right to terminate the agreement at any time. 17 C. J. S. 
page 452, Sec. 100 (g); 12 Am. Jur. 509, Sec. 13; Naify v. 
Pacific Indemnity, 11 Cal. 2nd 5, 76 P. 2nd 663, 115 A. L. R. 
476; Miami Coca Cola Co. v. Orange Crush (CCA 5, 1924), 
296 F. 693. 


Dupont v. Claiborne Reno Co. (CCA 8th, 1933), 64 F. 2nd 
224, 232, was a case involving a contract for exclusive 
representation of Dupont in Iowa. This contract was held 


to be lacking in mutuality and unenforceable by the other 
party, because that party was not bound. 


The Court held: 
Pages 232-233 


“¢ “So far, however, as the contract remains execu- 
tory, it is not binding, since it can be terminated at the 
will of one of the parties to it. The consideration was a 
promise for a promise. But the appellant did not 
promise to do anything, and could at any time cancel 
the contract. According to the great weight of au- 
thority such a contract is unenforceable. (Many cases 
cited). The contract cannot be upheld upon the theory 
that the appellant had a continuing option, because 
an option to be valid must be supported by a con- 
sideration. 


‘© ‘In Express Co. v. Railroad Co., 99 U. S. 191, 
it is said, at page 200 (25 L. Ed. 319): ‘‘A court of 
equity never interferes where the power of revocation 
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exists.”? The reason given is that it is within the 
power of one of the parties to render the action of 
the court a nullity.’ 


‘‘While it is true that in the contract under con- 
sideration there is no specific provision that the Reno 
Company could terminate the contract at will, we 
regard this fact as immaterial, and we interpret the 
contract as allowing it so to do. (Authorities cited) 


‘‘We gather, from the cases in this and other cir- 
cuits to which we have referred that, where a contract 
is so lacking in mutuality of obligation or certainty 
of consideration that it may be cancelled, as in the 
Woerheide Case, or that specific performance will be 
denied on that sole ground, as in the Miami Coca-Cola 
Bottling Co. case, its termination by either party 
creates no liability for damages resulting from a re- 
fusal to carry on. 


“‘The contract here is such that, because of the 
uncertainty of continued performance by the Reno 
Company, a court of equity would, upon that ground 
alone, refuse specific performance. Had the Du Pont 


Company brought a suit in equity to cancel the contract, 
upon the authority of the Woerheide case, it would 
have been cancelled for uncertainty of consideration. 
Our conclusion, therefore, is that, whether the ter- 
mination by the Du Pont Company was in good faith 
or bad faith, no action for damages could be based 
upon it.”’ 


We submit the Court below rightly held that the contract 
lacked mutuality and was unenforceable. We think the 
ruling should be sustained unless the appellant has estab- 
lished in this Court that mutuality does exist in the con- 
tract, or that mutuality is not a necessary element of the 
contract. Neither point is presented in appellant’s brief. 


Appellant concedes arguendo that the determination of 
the Court below would have been correct if its premise that 
Sportservice was a tenant from year to year was correct, 
since each code section thereafter referred to would apply 
under the circumstances to estates from year to year. 
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Appellant then states ‘‘But when an estate for years is 
created, it may only be terminated for breach of covenant 
and none herein existed’? (JA 12). We submit the appel- 
lant is in error. No breach of covenant terminated an 
estate for years since no such estate was created by Plain- 
tiff’s Exhibits 3 and 4 (JA 117-119). 


Similarly, when the appellant argues (App. brief p. 10), 
that no expectant estate should be defeated so lightly, he 
assumes that one has been created. We think the Court. 
was correct in ruling that no expectant estate was created. 
T. 45:814, D. C. Code is not pertinent. 


m 


THE INSTRUMENTS HERE PERTINENT DID NOT CREATE AN 
ESTATE FOR YEARS 


Appellant’s position is that the 1945 agreement has 
operated to extend the lease for 37 years beyond the 1947 
termination date of the original exclusive concession agree- 
ment. (JA 15) Appellant can succeed, therefore, only 


if it appears that the 1945 document has created an estate 
for years, which, under the District Code, is defined as 
‘Can estate for a determined period of time.’’ An estate 
for years conveys an interest in land. Our statutes treat 
it as similar to a deed. Paul v. Holloway, 124 A. 2d 587, 
589 (M.C.A.D.C. 1956). 


The cardinal feature of an estate for years is the require- 
ment that the duration of the term be fixed with certainty. 
D. C. Code T. 45, sect. 818, Morse v. Brainerd, 42 App. 
D.C. 448, 450 (1914) ; Tiffany, Landlord and Tenant (1910), 
Vol. 1, 57, sect. 12; American Law of Property (1952), Vol. 
I, 209, sect. 314. This point is clearly set forth in 
Thompson, Real Property, Replacement volume (1959) 
$ 1088, pp. 309-310: 


‘*A lease for years must have a definite and certain 
time at which it begins and ends. Where the end of 
the term is indefinite and uncertain, the agreement 
does not create a valid lease for a term of years but 
merely a tenancy at will.’’ 


ll 


The 1945 agreement is, on its face, indefinite and uncer- 
tain as to duration. After a talk between Mr. Uline and 
Charles Jacobs on the subject of building a new counter 
in the lobby of the arena (PIf. Exh. 2, JA 116), Jacobs 
Brothers by letter dated July 31 stated that they would 


‘“proceed with such and other improvements and 
installations of equipment and uniforms as you 
desire ...”’ 


with the understanding that the 1941 exclusive concession 
agreement, due to expire in 1947, would be extended 


‘‘for such yearly periods as are required to amortize 
at the rate of $1,000 a year, the amounts expended 
by us for such improvements and installations.’’ 


The term ‘‘such and other improvements and installations 
of equipment and uniforms as you desire’’ is, to say the 
least, highly ambiguous and uncertain. The court below 
characterized this language as ‘‘without meaning.”? (JA 
105) The uncertainties as to the meaning and effect of 
the agreement became sharply apparent after the agree- 
ment went into effect. The court below has found that 
appellee was not informed of the cost of construction of 
the counter (JA 109) even though these cost figures are 
relied upon by the appellant as having extended, at the 
rate of one year per expenditure of $1,000, the term of 
what is asserted to be a valid estate for years. (See JA 
27, 32, 55, 59, 63, 69, 70, 72, 75, 100, 101) There seems to 
be doubt as to whether the parties intended the agreement 
to have reference only to capital improvements such as 
the counter and other fixed installations, or whether the 
agreement also applied to movable equipment such as file 
cabinets and ice cream scoops. See testimony of Charles 
Jacobs, who negotiated with Mr. Uline. (JA 60, 61, 63, 
65, 66) Moreover, although the court below has found that 
‘‘the character of the installations,’’ i.e., the counter in- 
stalled late in 1945, was ‘‘approved’’ by Mr. Uline, appel- 
lant has interpreted the agreement to cover expenditures 
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for items as to which Mr. Uline did not give his approval 
and indeed had no knowledge at all. (This was Mr. Charles 
Jacobs’ understanding of the agreement. (JA 70, 75)) 
Thus, in a paper dated March 1946 but not received by 
appellee until 1951 (JA 32, Plf. Ex. 6, JA 121), appellant 
asserted expenditures under the agreement of slightly more 
than $39,000, from Oct. 1945 through Feb. 1946. But in 
1951, appellant submitted a list of expenditures for the 
period 1945 through 1950, totalling more than $43,000, or 
roughly $4,000 in excess of the prior figure. (Plf. Ex. 8, 
JA 123) There is nothing to indicate that appellee had 
any knowledge whatsoever with regard to this asserted 
expenditure of $4,000 during the period 1946-1950. But 
the appellant took the position that these expenditures 
nevertheless came within the 1945 agreement, and operated 
to extend the term of appellant’s estate for years for an 
additional four years. Again, in 1955, appellant claimed 
that a grand total of slightly more than $48,000 had been 
expended under the agreement. See Answer filed Oct. 
1955. (JA 14; JA 17) Thus appellant has taken the 
position that the expenditures in 1945-1946 extended the 
term of the tenancy for years by 39 years, that the expendi- 
tures in the four years 1946-1950 extended the term for 
another four years, and that the expenditures for the 
five-year period 1950-1955 extended the term for another 
five years. According to the interpretation of appellant, 
the tenancy for years seems to operate on an automatic, 
self-perpetuating basis on decisions made by appellant, or, 
rather, the term has been extended, year for year, because 
of expenditures by appellant without any approval or 
knowledge whatsoever on the part of appellee. (Appellant 
at the trial sought to drop its reliance upon the expendi- 
tures subsequent to 1945-1946. (JA 30)) 


It seems clear from the foregoing that the 1945 agree- 
ment is inherently ambiguous and uncertain, and therefore 
does not meet the requirement that a tenancy for years 
must be certain as to duration. Appellant appears to 
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contend that it is sufficient if the duration of the term 
can be computed as provided for in the 1945 agreement— 
ie., the expenditures determine the duration of the term. 
But the certainty necessary for an estate for years must 
be fixed, or capable of being ascertained, as of the date 
of the lease. 


‘On the theory of a tenancy for years, we must ob- 
serve that one of the cardinal principles in the creation 
of a tenancy for years is that the term must be 
certain—there must be a certainty as to the commence- 
ment and duration of the term. However, that cer- 
tainty may be fixed by reference to the happening of 
some collateral event capable in itself of certainty at 
the time of the execution of the lease, for that is certain 
which can be made certain ...’? [Emphasis supplied.] 
F. H. Stoltze Land Co. v. Westberg, 63 Mont. 38, 206 
Pae. 407, 408 (1922) 


Some courts, including our Municipal Court of Appeals, 
have held that a tenancy for years was created by an 


instrument which provided that the term of the lease, 
made during the war, for the duration of the war, met 
the requirement of certainty. Cf. American Law of Prop- 
erty, supra, vol. I, 209. 


In Smith’s Transfer and Storage Company, Inc. v. 
Hawkins, 50 A. 24 267 (MCA DC 1946) the court pointed 
out that the collateral event which measured the duration 
of the lease was not within the control of either party. 
Cf. Stanmeyer v. Davis, 321 Ill. App. 227, 53 N.E. 2d 22, 
(1944). 


In Idalia Realty & Development Co. v. Norman, 232 Mo. 
663, 135 S.W. 47, 50 (1911), it was held that a lease for 
five years and thereafter ‘‘yntil mill is removed’? did 
not create a tenancy for years. There, it was said: 


“In our case nothing could be more uncertain than 
the end of the term. The uncertainty indulged in is 
the very sum of the whole brood of uncertainties. 
... The parties voluntarily left the matter in impene- 
trable obscurity and uncertainty.’’ 
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It might be thought that when the original term expired 
in 1947, there was certainty as to the expenditures for 
the counter, from October 1945 to February 1946, and 
hence that an estate for years was created, beginning in 
1947, to run for 39 years (see JA 121, Plf. Ex. 6), or for 
37 years (JA 107) But the 1945 agreement covered ex- 
penditures for the indefinite future, and to confine its 
operation to expenditures for the counter (there were 
additional expenditures between February 1946 and June 
1947) would be to rewrite the agreement. Since amounts to 
be spent in the indefinite future were uncertain, the 
duration was uncertain. See Idalia Realty € Development 
Co. v. Norman, supra; F. H. Stoltze Land Co. v. Westberg, 
supra; Melhop v. Meinhart, 70 Iowa 685, 687, 28 N.W. 545 
(1886). 


Accordingly, the 1945 agreement could not result in a 
valid tenancy for years, even on the theory that the ex- 
penditures, and the consequent extensions of the term, 


were to be decided upon jointly by the parties from time 
to time in the future. Indeed, on that theory an estate 
for years would be barred on a separate ground, for such 
an estate cannot exist if the term is at the will of both 
landlord and tenant. See Western Transportation Co. v. 
Lansing, 49 N.Y. 499, 505 (1872): 


‘¢. . If one lets land for such a term as both parties 
shall please, this is but a lease at will; because what 
that term will be is utterly uncertain.”’ 


Actually, however, it seems clear that the 1945 agree- 
ment, as carried out, gave appellant exclusive power to 
determine the nature and cost of improvements and pur- 
chases, and therefore the power to extend the term. More- 
over, the 1941 lease leaves appellant free at any time, 
without obligation, to terminate its operations at the arena. 
It is bound only to pay a percentage of its gross receipts, 
and no minimum ‘‘rent”’ is fixed. (JA 7) The lease was 
therefore at the will of appellant, and it follows that the 
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lease was also at the will of appellee. Lord Coke said, 
1 Co. Litt. 55, a, quoted Anno., 137 A.L.R. 362, 366: 


“<Tt is regularly true that every lease at will must 
in law be at the will of both parties . . . And so it is 
when the lease is made to have and to hold at the 
will of the lessee, this must be also at the will of 
the lessor.”’ 


This principle was applied in Foley v. Gamester, 271 
Mass. 55, 170 N.E. 799 (1930) where the owner demised 
land at an annual rental ‘‘for as many years as desired 
by”? the tenant. The instrument was not signed by the 
tenant, but he proceeded to construct a gasoline filling 
station on the property. The court held that plaintiff who 
purchased the fee two years later had a right to possession. 
It said: 


c. . . Where the lessee is not bound for any definite 
period and is at liberty at any time to terminate the 
tenancy, the estate is not a term of certain duration, 
and as the lessee is not bound to remain for any 
definite period, the landlord is not prevented from end- 
ing the relation. 


The court continued and said at page 800: 


‘In the case at bar the defendant could remain 
according to the language of the instrument ‘for as 
many years as desired’—the term was not fixed, it 
could be determined at any time by him—its duration 
was at his will, and therefore the essential element 
of a term for years was lacking. The tenancy had 
no certain duration as to the defendant and therefore 
there could be no certain duration as to the plaintiff. 
It was in fact a tenancy at will’’ 


To the same effect are Lyons v. Philadelphia & R. Ry., 209 
Pa. 550 58 Atl. 924 (1904) (‘‘right to remain .. . as long 
as they wanted’); Sage v. Shaul, 159 Neb. 543, 67 N.W. 
2d 921 (1955) (lease of farm ‘‘as long as he wanted to’’) ; 
Shorter v. Shelton, 183 Va. 819, 33 S.E. 2d 643, 645 (1945) ; 
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Perren v. Baker Hotel of Dallas, 228 S.W. 2d 311, 317 
(Tex. Civ. App. 1950) ; Nimmer v. Chewning, 155 S.C. 528, 
152 S.E. 702 (1930). 


An indefinite tenancy tacked on to a tenancy for a fixed 
period of years is a tenancy from year to year. Western 
Transportation Co. v. Lansing, supra, 49 N.Y. at 509; 
Idalia Realty & Development Co. v. Norman, supra; F. H. 
Stoltze Land Co. v. Westberg, supra. 


In Thomas v. Wright, 9 Serg. & Rawle 87 (Pa. 1822) the 
court held than an estate from year to year was created 
where the tenant was permitted to occupy the premises 
until the cost of repairs made by him was liquidated by 
his use and occupancy of the premises at a fixed rate of 
rental. Accordingly, since the tenancy in the instant case 
would be construed at common law as a tenancy from year 
to year, it became, by virtue of D. C. Code Sec. 45-820, an 
estate at sufferance. This was the conclusion of the court 
below. (JA 105) The tenancy was effectively terminated 
by appellant in 1951. (JA 122, 105) 


Equitable considerations do not stand in the way of 
this conclusion. Equity will prevent fraud when a lease, 
shown by clear evidence, is executed without compliance 
with statutory formalities. Congress has laid down re- 
quirements of a tenancy for years. The courts will not 
waive these requirements. See Morse v. Brainerd, supra. 
The courts have declined to hold that an estate for years 
was created, even where the tenant, in reliance upon the 
lease, has made substantial expenditures for improvements. 
See Perren v. Baker Hotel of Dallas, supra ($12,000) ; F. H. 
Stoltze Land Co. v. Westberg, supra (built sawmill) ; 
Melhop v. Meinhart, supra (erected buildings for cream- 
ery) ; Lyons v. Philadelphia & R. Ry., supra (tenants erected 
buildings used for bottling, storage, liquor room and offices ; 
also stable, wagon shed, coal shed, outbuildings and 
machinery). 


The significance of Exhibits 4 and 5 played a substantial 
part in this case. Appellee submits that another basic 
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rule of law is applicable to this problem: An offer must be 
accepted in the terms in which it is given; if it is condi- 
tioned or introduces a new term it constitutes merely a 
counter proposal or an expression of a willingness to negoti- 
ate. It does not constitute an acceptance. 17 C. J. S. 381, 
§ 43; Rothstein v. Edwards (CCA Cal.), 94 F. 2nd 488; 
Cleborn v. Totten, 61 App. D.C. 69, 57 F. 2nd 435; Thomas 
R. Riley Lumber Co. v. McHaag, 47 App. D.C. 389. 


In Carr v. Duval, et al., 14 Pet. 77, 81, 10 L. Ed. 361, 
the Court said: 


“‘The rule laid down by this court in Eliason v. 
Henshaw, 4 Wheat. 228, 4 L. Ed. 556, is, that an offer 
of a bargain by one person to another, imposes no 
obligation upon the former, unless it is accepted by the 
latter, according to the terms in which the offer is 
made; and that any qualifications of, or departure 
from, the terms, invalidates the offer, unless the same 
be agreed to by the person who made it. Until the 
terms of the agreement have received the assent of both 
parties, the negotiation is open and imposes no obliga- 
tion on either. * * * If it be doubtful whether an 
agreement has been concluded, or is a mere negotiation, 
chancery will not decree a specific performance.”’ 


Appellant in his brief (page 9) argues that only the 
letter (Ex. 5) was cancelled by the handwritten addition 
to the instrument signed by Uline and Jacobs, i.e., ‘“This 
letter cancelled out, by M. J. Uline and L. M. Jacobs.”’ 
Assuming for the sake of argument that only the letter 
was cancelled ont, then Exhibit 4 would remain intact 
including the provision permitting Uline to cancel any 
tenancy remaining upon payment of the costs of repairs. 
Sportservice has a judgment for the amount of such 
repairs and Uline will pay that which is equitably due 
thereon. 

If inference is to be resorted to in the interpretation 


of Exhibit 5, then we submit one could reasonably conclude 
that Uline and Jacobs felt that the handwritten addition 
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to the letter of August 2, 1945 (Ex. 7) made on August 11, 
1945, had the same effect as physical destruction. It 
could also be argued that it had the added value of dis- 
closing the intention of the parties if a carbon copy of 
the letter should turn up at a later date. 


After all, a will, which can be the last solemn document 
that anyone executes, may be annulled, if one is so inclined, 
simply by marking on its face that it is ““cancelled”’ 
(T. 19:103, D. C. Code). 


In this instance, Uline’s arena could have been burdened 
with a lease for over 30 years. Indeed, if the proposition 
advanced by the appellant is correct, a perpetual lease 
would have resulted to Sportservice if it so desired. A 
purchase and installation from time to time of trade fixtures 
could achieve such an end. 


It is submitted that in making ineffective so important 
a document as Exhibit 5 a more formal instrument would 
have been provided. Both Uline and Jacobs were seasoned 
business men. 


Iv 
ANALYSIS OF AUTHORITIES CITED BY APPELLANT 


Appellant relies upon Smith Transfer Co. v. Hawkins 
(MCA DC), 50 A. 2nd 267. We believe this authority 
inapposite. There, the term of the lease was held to be 
“<for years”? because that term was capable of being made 
certain. The instrument prescribed that the lease was 
for a certain time or until the ‘‘end of the war with 
Germany and Japan.”? The Court held that the time when 
the war would end was uncertain but its termination was 
certain and was not dependent in any way upon the conduct 
of the parties to the lease. 


Here, the term of the lease as extended could depend 
upon the action of Sportservice alone, should it decide not 
to service the refreshment concession in the arena of Uline. 
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Moreover, the terminal date of the lease could depend upon 
the act of Uline should it decide to pay the alteration bill. 


The case of Worthington v. Serkes, 111 A. 2nd 877, 878, 
cited by the appellant relates to the sufficiency of the 
written notice required by a lease in order to exercise an 
option to renew. That is not in issue here. 


We do not dispute the law contained in Shapiro v. 
Christopher, 90 U. S. App. D. C. 114, 195 F. 2nd 785, and 
Williams v. Tencher, 125 A. 2nd 58, that a waiver of notice 
to quit results if rent is accepted by a landlord from the 
tenant for a period beyond that given in the notice to quit. 


No question of waiver of notice to vacate was before 
the Court below. 


CONCLUSION 
The judgment of the Court below should be affirmed. 
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